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CONSTANCE BAKER MOTLEY, D. J. 


MEMORANDUM OPINION AND ORDER 


Three motions are presently outstanding in this 
case. Plaintiffs and defendant have made cross-motions for 
summary judgment and, in addition, on January 3, 1975, plain- 
tiffs moved for an order to disqualify as attorneys for the 
defendant in this action Donald W. Randall, Esq., and the 
firm of Weil, Lee and Bergin, Esq3. This last motion was 
referred for review to United States Magistrate Harold J. 
Raby, who, in a report dated March 4, 1975, recommended that 
a disposition of tne disqualification motion be delayed until 
the summary judgment motions were decided. Accordingly, at 
this time the court denies both plaintiffs’ and defendant's 
motions for summary judgment and grants plaintirfs' motion of 
disqualification as to both Mr. Randall and the firm of Weil, 


Lee and Bergin. 


The Summary Judgment Motions 


The controversy in this matter involves defendant 
Bregma.i's contract rights against plaintiffs. Bregman contends 


that under a written contract entered into between the corporate 
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plaintiff (ORG) and plaintiff Greene eer 31, 1972, he 
6, 

as third-party beneficiary enjoyed an option to purchase 
from Greene 5,000 shares of stock of the corporate plaintiff 
at $5.47 per share. Bregman further asserts th7* written 
contracts of June 17, 1970 and October 25, 1967 between him 
and ORG's corporate predecessor obligated ORG to repurchase 
those same shares from him at their book value. 

Bregman, by certified letter on November 5, 1973 
attempted to exercise his alleged option and purchase the 
5,000 shares from Greene who, by letters dated November 29, 
1973 and December 7, 1973, refused to transfer. He now asserts 
that this failure tc honor the option prevented him from re-~ 
selling the shares to ORG at their book value as of December 
31, 1973, an amount more than double what would have been his 
purchase price under the option. 

The ultimate relief sought by plaintiffs in this 
case is a judgment 1! declaring the respective rights and obli- 
gations of the parties in respect to the transactions described 
above; 2) decreeing that defendant is not entitled tc exercise 
the Greene optionn for the purchase of 5,000 shares of Class 
B stock of ORG after the termination of nis employment by NCK, 
a wholly owned subsidiary of ORG; and 3) decreeing that in si 


case, unless defendant agrees that said stock may be purchased 
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by ORG at the same price paid by defendant to plaintiff 
Greene, he is not entitled to exercise the Greene option or 
is bound to resell said shares to ORG at the same purchase 
price. 

The court finds itself unable to grant summary judg- 
ment on the motion of either side in this case because of 
unresolved issues of material facts. While the contracts at 
issue in _ case seem clear on their face, of particular con- 
cern to this court is plaintiffs’ claim that defendant, as 
senior vice president and director of ORG and president and 
@irector of its wholly owned subsidiary, NCK, owed plaintiff 
corporation a fiduciary duty which he failed to exercise in 
allowing himself to be named as a beneficiary of the ORG- 
Greene contract without notifying the corporation of the exis- 
tence of the June 17, 1970 contract, which apparently allowed 
him to sell whatever shares he obtained in ORG ack to the 
company at book value regardless of the length of time he had 
held them. This was in contradistinction to the arrangements 
as to all other executives in the company, who were required 
to hold such securities at least three years during which they 
“were employed by the company before acquiring the right of 


book value redemption. 
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The New York Court of Siete: in an opinion by 
Justice Cardozo, noted that a "constant duty rests on aa 
trustee to seek no harsh advantage to the detriment of his 
trust, but rather to protest and renounce if through the 
blindness of those who treat with him he gains what is unfair." 
Globe Woolen Co. v. Utica Gas & Electric Co., 224 N.Y. 483, 
492 (1918). In that case, a contract made by defendant cor- 
poration of which a Mr. Maynard was a director in common with 
the plaintiff corporation wae held subject to annulment because 
Mr. Maynard, though not voting and though he kept “silent, “ 
knew or should have known that it was an unfair contract. The 
court noted that a fiduciary in such an instance “takes the 
risk of an enforced surrender of his bargain if it turns out 
te be improvident." (p. 490). 

bb plaintiffs in this case are to succeed on such 
a theory of law, the court finds that there remains a consid- 
erable number of fact questions to be resolved. These include: 
1) the question of whether or not the corporation and its 
representatives were indeed unaware of the 1970 Bregman em- 
ployment contract at the time the Green option contract was 
being negotiated; 2) the question of defendant's knowledge 
of such corporation ignorance and, indeed, of the existence 


of the Green option negoitations before their consumation; 


-5a- 


- 


Tay Tyee Ps EME SRT Aer Beare TN Pet 


“3? 


te 
Ped 


«2. * 
a 


ow. 
v 


2° 
ta7* 


we * 


is reas es 


on 


Can x 
ee ee 
-- > 


af 


“tees 24 


“ue 
; as 
<j - 


“Spb Ba Y= dente NESTA ES Se 
a = = sf: a a * i 


ee 
rs 
Af 


4% s 


le Stet A 


and 3) a showing that defendant's failure to disclose affected 


ORG's decision to enter into the Option contract. 
Because of the existence of such unsettled questions 
of material fact, the court must deny both plaintiffs' and 


defendant's motions for Summary judgment. 


The Motion to Disqualify | 
| 


The basis for this motion to disqualify as attorneys 


for defendant in this action Donald W. Randall and the firm of 


Weil, Lee and Bergin rests on the fact that Mr. Randall, follow- 


ing the termination of his services as house counsel to plain- 


tiff corporation, became an attorney for defendant Bregman. 
Paes in that capacity, he conferred iii tetas the 
merits of this litigation with the attorneys of record for 
defendant, Weil, Lee and Bergin. 

Canon 4 of the Code of Professional Responsibility 
states specifically that “[c]are should be exercised by a 
—— to prevent the disclosure of the confidences end secrets 
Of one client to nknnd. and no employment should be accepted 
that might require such disclosure." In interpreting the 


canon, the Second Circuit has noted that “the court need Not, 
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indeed cannot, inquire whether the Lawyer aid, in. fect, 
receive confidential information during his previous sdecniies 
ment which might be used to the client's disadvantage." Emile 
Industries, Inc. v. Patentex, Inc., 478 F.2d 562, 571 (2d Cir. 
1973). This is consistent with Canon 9 which requires that 

a lawyer avoid even the “appearance of impropriety." 

The district court bears the responsibi y for the 
supervision of members of its bar, and while decisions regard- 
ing the dispatch of this duty are discretionary, any doubts 
which arise in considering a disqualification motion must be 
resolved in favor of disqualification. Hull _v. Celanese Corp., 
$13 F.2d 568, 571 (2d Cir. 1975). Apptying such criteria and 
having reviewed the facts in this case, the court can come to 
no other conclusion than that Randall and the Weil firm must 
be disqualified. 

Randall was in the employ of ORG and NCK from Septem- 
her 1, 1967 until July 15, 1973. Throughout his employment 
there, he served as house counsel to NCK and held the title of 
general counsel ue vice president. Among the duties which 
he fulfilled in this position was the preparation of the 1970 


agreement which gave defendant Bregman the right to sell all 


shares of company stock back to the company at book value. 


-7a - 


tt 

i 
F 
Fe 
t 


at.. 
- 


were 
<a" 


<M 


come fo 


penieg 4 “2 ae Agate wes = er —— —) 
pie My Sa == = 


S hcobten Ecsite ite sh ital 


o fess, 


oo 
ee. F 


. 


iad geet er 


ern ta St 


He also was involved in the transactions leading up to the 


ORG-Greene options contract which is also at issue in the’ 


e 


instant action. 


pespite this intimate involvement with the affairs 
of ORG and NCK, immediately upon termination of his employment 
with those corporations on Saly 25,..49734 ne undertook to 


i 


represent defendant Bregman against NCK in the very matters 


on which he had formerly worked for NCK. During the ati 
of such representation, Randall consulted with the weil a 
which was eventually to become counsel of record in kee eee 
ent case, and he consulted with both the Weil firm and de fend- 
ant Bregman on their defense and counterclaim in this case. 
As the court noted in the portion of this opinion 
dealing with the summary judgment motions, there remain to be 
-econsidered in this case substantial questions of fact as to 
the state of mind of both plaintiffs and defendant. Of particu- 
lar relevance are their states of mind during particular 
transactions, at which time Randall was serving as house 
coun: 21 to NCK. Given this posture of the case, Randall's 
representation of defendant flies in the face of Canons 4 and 


9, and he must be disqualified from further participation in 


this matter. 
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This same sanction of disqualification must be 


applied to‘the Wiel firm. While that firm at no time actually 
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represented either of the plaintiffs to this action, their ad- 
mitted consultation with Randall regarding this case places 
them in the same position as if they had. The situation here 


is very similar to that existing in the case of Hull v. Celanese 
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Corp., 513 F.2d 568 (1975), where a law firm was disqualified | 


for taking on as a plaintiff-client in a sex discrimination suit 


—vo . 
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an attorney who as house counsel to the corporation being sued 


’ 


had originally worked on the defense. The Second Circuit noted 


in that case that the firm in question would also have been dis-~ 


qualified had the former house counsel joined the firm as an 


»* 


assistant counsel in the particular case rather than as a client. 
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513 F.2d at 572. While in the instant case, Randall had not 
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participated for NCK in the actual litigatica now at issue, his 


work on the transactions underlying such litigation make his 
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present involvement equally culpable. Nor can he now represent 


© 
- 


op ge MT: 


- ~~ 


to the court that he was not an “assistant counsel" in this par- 


ticular case, since the evidence shows that, whatever title he 


- 
. 


might choose for himself, his activities in behalf of defendant 


in conjunction with the Weil firm vere sufficient to disqualify 


both him and said firm from further participation in this action. 
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Aecordingly, both plaintiffs’ and defendant's motions 
for summary judgment are denied, and plaintiffs' motion for the 
disqualification of Randall and the Weil firm is granted. 


Dated: New York, New York 


February 17, 1976 SO ORDERED 


CONSTANCE BAKER MOTLEY 


U. S. D. Jd. 
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Complaint 


UNITED STATES DISTRICT 
FOR THE SOUTHERN DISTR NEW YOR 


THE NCK ORGANIZATION LTD., and 
WILLIAM E. GREENE, JR., 


Plaintiff 
-against- 


WALTER W. BREGMAN, 
Defendant. 


Plaintiffs complaining of defendant ty 
Bisco, Winkler & Higgiston, their attorneys, allege as 


follows: 
1.. Plaintiff William ©. Green 


citizen of the United States, residing at 


Way, Coconut Grove, Florida. 
2. Defendant is a citizen of 
residing at Brighton Apartments, 1229 Bright 


Modesto, California 95355. 


1 
] 
t 
: 
| 
{ 


i 


3. Plaintiff, the NCK Organiza 


= 


(Organization) is a New York corporaticn. 


ore a 


2, 1970 plaintiff was known as Norman, Craig & Kurmnel, 
and duly changed its name to Organization on November 
1970. The principal place of business of Organization 


at 919 Third Avenue, New York, N.Y. 19022. 


RG AE PSS EES 


4, Yorman, Craig & Kummel Inc. (NCH) New 
York corporation. Prior tc Novembd J70 NCK was Known 
as NCK Group, Ltd. and duly c 
November 2, 1970. The principal pl 
4s at 919 Third Avenue, New York, 

5. The amount in controversy 13 in excess of 
$10,000, exclusive of interest and costs. Juris 
based on 28 U.S.C. §13232 and 28 U.S.C. §2201. 

6. Until January 2, 19 


president and ct Operating officer of NCX, having 


| 
| 
| 
: 
| 
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been elected to the 

7. Defendant is the owner of 30,000 shares 
of Class B stock of Organization having acquired same on 
the following dates and at the following prices: 

October 25, 1967 10,000 shs. $47,000. 

February 13, 1968 10,000 shs. $57,900. 

March 12, 1969 10,000 shs. $69,800. 
The first 10,000 shares were purchased from NCK. The 
second 10,000 shares were purchased from Norman B. Norman. 
The third purchase was of 6,000 shares from Norman B.Norman 
and 4,000 shares from B. David Kaplan. All of said shares 
were Class A shares of stock of NCK, later converted by its 
board of directors into Class B shares of Organization. 

8. On October 25, 1967, at the time of the 
purchase of the first 10,000 shares, defendant executed 
and delivered to NCK his Standard Stockholders' Agreement 
relating to the purchase of his said shares. On February 
6, 1968, prior to the purchase of the second 20,000 shares, 
defendant executed and delivered to NCK in the same forn, 
an agreement relating to the purchase of the said 20,000 
shares in 1968 and 1969. A copy of the latter agreement 
is annexed hereto, marked Exhibit A and made part hereof. 
The said agreement contains a provision in paragraph 10 
thereof reading: 

"This Stockholders' Agreement shall 
supersede any other form of 
Stockholders' Agreement heretofore 
executed by the parties hereto, and 
shall be applicable to all shares 
of the Corporation of all classes 
now held or hereafter acquired by 
the Stockholder.” 

9. On June 17, 1970 NCK and defendant entered 
into an agreement with regard to his employment in New 


York, a copy of which is annexed hereto, marked Exhibit 3 


and made part hereof. 
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10. On or about August 31, 1 
Kaplan, then one of the twe major shareh 
Organization, sold all of his holdings of shares 
Class B stock at the price of $5.47 per share. 
the purchasers of said shares of said stock were 
Thomas H. Myers of 4,000 shares, John P. Beresford of 
2,000 shares and Edward W. Roncarelli of 7,313 shares, 
all employees of Organization or NCK, and plaintiff 
William E. Greene, Jr. of 73,125 shares. William A. Maas 
was also the purchaser of 4,500 of said shares but his 
employment was terminated on October 31, 1972 and he sold 
back the said shares to Organization at the purchase price 
thereof. Defendant was offered the opportunity 


Kaplan shares but refused same. By arrangements made 


between plaintiff Greene and Norman B. Norman, the president 
? Ps 


of Organization, options to purchase said shares were 
given by plaintiff Greene to the said individuals, Maas 
and defendant to the extent of 5,000 shares each. The 
purchase price in each such case was the same until 
August 31, 1975, viz., $5.47 per share. 

11. On September 3, 
defendant and Organization entered into written agreem 
subordinating the rights of defendant to require ¢ 
repurchase of said shares by Organization and amendin 
the Stockholders' Agreement in that 
obligations first to Chemical Bank and then to The Chase 
Manhattan Bank N.A. were paid. Each of said agreements 
referred to the Stockholders' Agreements between Organization 
and defendant as being the agreements of October 25, 1967 
and February 6, 1968 and neither made any mention of th 


June 17, 1970 agreement. 


12. Each of the individuals, Myers, Beresford, 
Roncarelli and Maas, signed an agreement with Organization 
at the time of the purchase of the Kaplan shares in which 
the individual agreed that if his erployment terminated by 
discharge in less than 36 months from the date of payment 
for said shares, the said shares should be sold to 


Organization at a price which would be the lower of 


(a) the purchase price plus any 


increase in book value muing between 


January 1, 1973 and the wecember 31st 
next preceding the date on which his 
employment was terminated, or 

(bo) the book value thereof 
December 3lst next preceding the 


which his employment terminated. 


13. At the same time an agreement was prepared, 


for use in case any of the said individuals or defendant 


| 
| 
sought to exercise his option to buy shares from plaintiff | 
| 
t 


Greene, which provided that the selling price payable by 


Organization for such shares, if the employment was terminated 


j 


within 36 months from the date of payment for said shares, 


should be the lower of 


i 
| 
| 
(a) the purchase price thereof, or | 


(ob) the book value thereof at the 


December 31st next preceding the date of 


termination of his employment. 


| 
| 
| 


| 
14, Defendant did not sign the agreement | 


described in paragraph 12 hereof as he was not a purchaser 


of Kaplan shares. Neither defendant nor the said individuals 


| 
Signed the agreement described in paragraph 13 hereof as | 
| 


that agreement was not to be used except if defendant, or any 


of the said individuals, sought to exercise the 
option but, on information and belief, the said 
and the defendant knew at all times or the said agreement 
and that the signature of same was to be one of the condi- 
tions to the exercise of the Greene options. 

15. The price to be paid to plaintiff Creen 
on the exercise of said options was $5.47 per share. 
book value of each Organization share as of December 31, 
1972 was $11.19 per share. As of December 31, 1973 it is 
estimated to be approximately $12.75 per share. On 
October 2, 1973 NCK terminated defendant's employment 
effective three months from date. On November 5, 1973 
defendant served notice on plaintiff Greene that he elected 
to exercise his option to buy 5,000 shares of Organization 
from Greene at the price of $5.47 per share to be effected 
on or bef scember 14, 1973. 

Plaintiff Greene refused to accept the 
exercise of said option unless it was accompanied by the 
signature and delivery oy defendant of the agreement 
described in paragraph 13 hereof. Defendant has insisted 
upon the exercise of his said option without signing such 
agreement and proposes ‘to transfer the 5,000 shares bought 
at the shu to Organization agains 
the payment of approximately $12.75 per share, the 
estimated boo’ value of said shares as of December 31, 
Jefendant has instituted suit in this Court against 
plaintiff Greene for his lost profit estimated at 
approximately $45,000. 


17. There is a controversy or dispute between 


the parties. Defendant claims that he is 


exercise the Greene option and to immediately res 
shares purchased to Organization at the December 31, 


book value estimated at $12.75 per share for an 
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profit estimated to be approximately G45 ,000, 
claim that defendant is not entitled to exercise his 
Greene option and to compel Organizetion to buy at 
book value after his employment has terminated; and 
defendant is not entitled to exercise his Greene option 
unless he first signs the agreement described in 
13 hereof. 
18. Plaintiffs have no adequate remedy at law. 
WHEREFORE plaintiffs demand judgment against 
the defendant (1) declaring the respective rights and 
obligations of the parties hereto in respect to the trans- 
actions hereinabove described; (2) decreeing that defendant 
4s not entitled to exercise the Greene option for the 


purchase of 5,000 shares of Class B stock of Organizaticn 


after the termination of his employment by NCK; (3) reeing 


that in any case, unless defendant agrees that said stock 
may be purchased by Organization at the same price paid by 
defendant to plaintiff Greene, he is not entitled to 
exercise the Greene option or 1s bound to resell sa 

to Organization at the same purchase p? 3; and (4) granting; 


plaintiffs such other and further relief agai: 


defendant as may be proper in the circumstances, together 


with the costs and disbursements of this action. 


New York, BISCO, WIYKLER & HIGCISTOII 


Aprili19 ; ae 


a member of 
Attorneys 

Office and ?.0. 
645 Madison Avenue 
New York, N.Y 
Telephone: 


Stockholders’ Agreement 


s 


NORMAN, CRAIC & KUMMEL Inc. 
488 Madison Avenue, New York, N. Y. 10022 


AGREEMENT made this 5th gay of Februnily ,19 68 


+ mmmneeis 


_ between WALTER W. BROGAN , residing at 
ama? “Dies 
LO:DOH, EXSCLAID ee ae 


“Stockholder,” and NORMAN, CRAIC & KUMMEL INC., a New York cor- 
poration, having its principal efice at 488 Madison Avenue, in the City, 
+ County and State of New York, hereinafter called “Corporation.” 


1. Stockholder agrees that he will not sell, transfer, assign, mortgage, 
pledge, hypothecate or-otherwise transfer any shares of stock of Corporation, 
now of hereafter held or owned by him, without Asst offering the same to 
Corporation, at the price set forth in paragraph 3 hereof. Corporaticn shail 
have a period of thirty (30) days after receipt by it of written notice setting 
forth such offer within which to notify the offering Stockholder of its aceept- 
ance of such offer. Such acceptance to Stockholder shall also specify the 
closing date, upon which date payment will be made as set forth in para- 
graph 4 against the delivery uf the certificates for such shares, in proper fonn 
for transfer, with wansfer stamps affixed at the expense of the seller. 


2. If at any time Stockliolder shall cease to he in the employ of Corpora- 
Hon, as ar officer or otherwise, or shall die, Stockholder, for himself and his 
legal representatives, agrees to seil to Corporation, and Corporation agrees 
to buy all shares of stock of Corporation then owned by Stockholder, at the 
price set forth in paragraph 3 hereof. 


3. If within 36 months from-the date cf the subscription by Stockholder 
for any shares of Corporation held by Stockholder (i) Stockholder shall make 
an offer of shares to Corporation, as provided in paragraph I, or (ii) cease 
to be in the employ of Corporation for a reason other than death, or tle ill- 
ness of Stockholder which prevents Stockholder from working at his normal 


occupation, then, in either such event, the selling price of such shares shall 
be lower of 


(a) the subscription price thereof (or the amount paid on account of 
the subscription price, if the subscription price has not been paid in full); or 


(b) a base price computed by taking the book value of such shares at 
December 31st prior to the date of the offer mac = as provided in paragraph 1, 
or December 31st prior to the date of the termination of employment to which 
there shall be added, or deducted, the increase or decrease in book value for 
the full calendar quarters of the current year, if any, which expired prior to 
the time when the Stockholder made his offer, or terminated his employment. 
For the purpose of determining such increase of decrease in book value 
during the current year, the book value as at the follow ing December 31st 
shall be determined, and it sh.tll bo assumed that any increase or decrease 
accrued ratably over the four quarters of the year. 


If the Stockholder (i) shauld at any time dic, or (ii) should the Stoeck- 
holder within 36 months from the date of the subscription for any shares held 
by Stockholder cease to be in the employ of Corporation by reason of the 
Ulness of Stockholder whieh prevents Stockholder from working at his nasal 
occupation, or (iii) should the Stockholder mare than 36 monih« from the 
Cate of the subscription for shores held by Stockholder either make an offer 
as provided in paragraph } of cease ta be in the employ of Corporation for 


any reason the purchase price of such shares shall Le determined as follows: 
(aa) the base price shail he the Look value of such shares at December Vist 
prior to the date of the olfer made as provided in paragraph 1, or Decein- 
ber 3ist prior to the date of the tenuination of employinent or death, as the 
ease may be; (bb) there shall he added theretn, or deducted therefrom, the 
inerease or decrease in book value for the full calendar quarters of the cur- 
rent year, if any, which expired prior to the titre when the Stockhalder made 
his offer, or terminated his employinent, or Cied. For the purpose uf deter 
mining any such increase or decrease in Look value during the current year, 
the book value as at the following December dist shall be determined, and 
it shall be assumed that any increase or decrease accrued ratubly over the 
four quarters of the year. For the purpose of this agreement, book value shall 
be determined by the certified public accountants regularly employed by 
Corporation for the audit of its books of account, in accurdanes with the 
usual practices adopted by said accountants in closing the books of the Car. 
poration as at the end of its fiscal year, with appropriate acjustinent to refcet 
subscriptions receivable, and shares to be issued in pursuance af such sub- 
scriptions. No value shall be included for goodwill. 


4. In the case of a sale as provided in paragraph 2, the closing of the sale 
shall be held at a time desigiated by notice of Stockholder, or his tezal rep- 
resentative, giving not less than fivé (5) days nor more than Afteen (13) 
days after the date of termination of employment or desth, as the case may 
be. If Stockholder or his legal representative shall fail within said fftcen 
(13) day period to fix a closing date, Carporation may by notice fx 4 closing 
date. The closing date shall be nat earlier than five (3) days nor later than 
Bfteen (15) days from the date of the notice fixing the same. 


S. The closing shall be held at the principal office of Corporation at 11:00 
e’clock in the morning. The purchase price shall be paid at the closing in 
exchange for the certificate or certificates of stock, in penper furm for trans- 
fer, with transfcr stamps affixed at the expense of the seller, as foilows: 

(a) If the purchase price is $20,000 or less, the purchase price shall 
be paid in cash or by good certified check at the closing. 

(b) If the purchase price is more than $20,000, at the option of Cor- 
poration, in lieu of paying the same as provided in (3) above, a down pay- 
ment of $20,000 shall be made at the closing, and the balance shall be paid 
in equal annual installments of $20,000 each (except the last, which shall be 
for the balance due), the first installment to be due one year after closing, 
and the remainder annually thereafter, with intcrest at the rate of four per 
cent (45) per annum, from the closing date, with privilege to the Corpors- 
tion to prepay the principal at any time. 

(¢) If the purchase price requires 2 future adjustment, as provided in 
paragraph 3(bb), thon for the purpase of closing. the purchase price sill be 
deemed to be the purchase price as determined by the preceding Decem- 
ber 3ist book value. Any additional purehate price shall be paid by the 
Corporation to the Stockholder after completion of the next Decem Ler Sisk 
audit, and any overpayinent refunded by the Stockholder forthwith upon 
receipt of nutice to Stockhaider by Corporation of the amount thereof, after 
completion of said audit. 


6. Ia the event that at a time when Corporation is required to buy shares 
of stock of Corporation it is unable to du so because of lack of sufficient sur- 
plus, the Corporation and its directors agree to take such action as may be 


any 


Hevessary or appropriate by way of reduction of capital ur otherwise to create 
aulicivnt surplus, and the vbligation of Cu: poration (y purchase said shares 
ef stock shall continue until suMcient surplus is available and said shares 
have been purchased as provided in. this agreement. 


7. Notwithstanding anything contained in this agreement, Corporation 
dows hereby expresviy cunsent to the trensfer by Stockholder of all or any 
part of the shares of Corporation owned by the Stockholder to his wife, or 
to any adult child of the Stockholder, provided, however, that prior to or 
shnultancously with such wrunsfer, the transferee enters into an agreement, 
satisfactory to counsel for Corporation, agreeing to all Provisions of this 
agreement with the same force and cffect as if the stock continued to be 
held by Stockholder. 


8. Exch certificate for the shares of Corporation held by Stockholder shall 
have inscribed upun the face or back thereof 4 notice substantially in the 
following form: : 

“The sive’. evidenced by this certificate is subject to the terms 
of a certain agreement between the owner hereof and Norman, 
Craig & Kumunel [ne which agreement, among other things, 
restricts the transfer of this certificate. A copy of said a 
ment is on file with Nonnan, Craig & Kusnmel Ine. and reter- 
ence thereto may be made by any interested party.” 


9. All offers or notices to be given hereunder shall be in writing. If ine 
tended fur Stockholder the sume shall be delivered to Stockholder personally, 
or sent to Stockholder by registered or certified mail, return receipt re- 

ted, at the address of Stockholder as shown on the payroll records of 
pated If intended for Corporation any offers or notices shall be de- 
lvered personally to the Seeretary or Treasurer, or sent by registered or 

i mail, return receipt requested, marked for the attention of the 
Secretary or Treasurer, at the principal office of Corporation. 


10. This agreement shall be interpreted in accordance with the laws of - 
New York, and shall be binding upon and inure to the enefit of the respec 
tive legal representatives, successors and assigns of the parties. This Stock- 
hoklers’ Agreement shall supersede any other fonn of Stockhulders’ Agree- 
ment heretofore executed by the parties hereto, and shall be applicable to 
all shares of the Corporation of all chisses now held or hereafter acquired 
by the Stockholder. 


IN WITNESS WHEREOFP, the partics hereto have set their hands and 
seals on the date hereinabove Grst set forth. 
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Answer, Counterclaim, Jury Demand 


” UNITED SYATES DISTRICT COURT 
_ SOUTHERN DISTRICT OF NGW YORK 


THE MCX ORGANIZATION LID., and 

| WILLIAM EB. GREEWE, JR., ANSWER 

| Plaintiffs, COUNTERCLAIM 7hCIV776(CBM) 
~ against « JURY DEMAND 

| WALTER W, BREGMAN, 

Defendant 


Defendant answers the complaint herein by his 
| attorneys, Weil, Lee & Bergin, as follows! 


1. Admits the allegations in paragraphs 1, 3, 5, 6, 


i 7, 8, 9 and ll. 


2, Denies each and every allegaticn in paragraph 1b. 


3. Denies knowledge or information sufficient to 
form a belief as to any allegation contained in paragraphs 12 
| and 13. 


h, Admits that defendant is a citizen of the United 
| States, residing at 706 Crawford Avenue, Modesto, California 

| 953503 and except as thus admitted denies each and every alleca- 
i tion in paragraph 2. 


5, Alleges that NCK is wholly owned by Organizations | 
‘i and subject to such addition admits the allegations in para- 
_ raph 4, 


6, Aduits that on or about August 30, 1972, 
3, David Kaplan, then one of the two major shareholders of 


i 


Organization, sold all of his holdings of shares of Class B stock} 
and that plaintif? Willian E, Greene, Jr. purchased 73,125 shares 
_ thereof} and that the employment of William A, Maas was termina- — 
| ted on or about Octoder 32, 19723 and that defendant was offered 
the opportunity to buy some of the Kaplan shares but refused sens, 
and that by written cortract effective August 31, 1972 between 


! 


. the plaintiffs’ options to purchase 5,000 shares each of Organie 


: gation stock purchased by Greene were given to certain individuals, 


speaking for itself with respect to the details of said options; 


i sufficient to form a belief as to any remaining allegation in 


-dneluding defendant, at $5.47 per share, said written contract i 
| 
} 
| 


and except as thus admitted denies knowledge or information 


| 
| 
paragreph 10. | 
| 
7. Admits that defendant aid not sign any agreements | 

‘ guch as described in paragraph 12 of the complaint but denies 


' that it was for the reason that he was not a purchaser of Kaplan 


shares; and further denies that defendant knew of any said agree- | 
i 


"45, 16 and 17 except denies knowledge or information sufficient 


| mens or that the signature of same was to be one of the conditions, 


"Ledge or information sufficient to form & belief as to any 


te the exercise of the Greene options; and further denies know- | 
' 
i 


| pemaining allegation in paragraph 14. 


8, Admits the allegations contained in paragraphs 


to form a belief as to the estimated values set forth therein. 


AS A FIRST DEFENSE: 


9. The complaint faila to state a claim against 
defendant upon which relief can be. granted. 


——————————————————————— =o 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


— = 


AS.A SECOND DEFENSE! 


10, The within action is not maintainable under the 
laws of the State of New York (N.¥. Civil Practice Law and 
Rules §3001), nor enforceable in the courts of that State, from 


which it was removed. 
COUNTERCLAIA! 


ll. By virtue of the contracts referred to in parae- 
graphs 1 and 6 above defendant was entitled, as referred to in 
paragraph 7 above, to purchase 5,000 shares of Organization stock 
from plaintiff Greene at $5.47 per share, on or before December 
14, 1973, and to have them repurchased by plaintiff Organization, 
in accordarce with the terms of the contracts of October 25, 1967 
and of June 17, 1970 referred to in paragraph 1 above, at the 
book value of said shares as of December 31, 1973, including 
interest on unpaid 4nstallments of such purchase price at & rate 
equal. to the average prime rate eharged during the period by the 
principal New York banker of NCX, 


12, Plaintiffs, acting in concert and conspirator@ 
dally, have breached their contracts with defendant through 
plaintiff Greene's refusal to sell any shares of Organization 
stock to defendant, as referred to in paragraph 7 above, and 
through plaintiff Organization's refusal to repurchase any of 
gaid shares of stock from defendant other than at $5.47 per 
share, as referred to in paragraph 7 above. 


13. By virtue of their said breaches of contr.ct 
plaintiffs have damaged defendant in an amount in excesa of 
$50,000. 


{ Ea ee 
‘ee +4) 
| VIEREFORE, wee demande judgment against the 


\ 
| plaintiffs as as folloya;" “a SIN A ‘Yd 


Xs >! 
| CAN VEN 2 Sap 
| D caring that plaintite Greene is obligated to 


sell 5,000 shares of stock in Organization to defendant at $5.47 

a shares and that plaintiff Organization is obligated to pure 

chase said 5,000 shares of stock from defendant at the dook value 

thereof as of December 31, 1973, and to pay to defendent interest 
| upen the unpaid portions of said purchase price commencing as of 
'| January 1, 1974 at a rate equal to the average prime rate charged 
, during the period of non-payment dy the principal New York banker 
\ of MCK, and 


2. Awarding defendant an emount equal to the 
| aifterence between $27,350 and the book value of 5,000 shares of 
| Organization stock as of December 31, 1973, plus interest at a 
i rute equal to the average prime rate charged by the principal 
‘| New York banker of NCX during the period between January 1, 1974 
| and the time of satisfaction of such judgment; and 


3, Dismissing the complaint herein and awarding 
| aerendant all costs in this action. 


JURY DEMAND: 


Defendant demands trial by jury of all iasues of 
| fact herein. 


; Dated’ Mew York, New York WEIL, LEE & BERGIN 
August 20, 1974 


By, 

Ulibert &. woiL | 
Attorneys ie Defendant | 
Office & P. Address 
€0 East ey Streat | 
New York, New fork 10017 
(212) 687-8573 


Deposition of Donald W. Randall 


Randall 
A copy thereof. 
Q Did you prepare the original agreement? 
A If you mean by prepare, did I put this agreement 
in this form and cause it to be typewritten, yes. 
MR. BISCO: Off the record. 
(Discussion off the record.) 
Q What was done with the agreement after you 
did what you say you did with it? 
A The document in question was prepared -- was 
written, typewritten, at the direction of Mr. Bregman 
and Mr. Kaplan, and when it was completed in this form, 
to the best of my recollection, the -~ one or more 
copies were delivered to Mr. Kaplan who, again, as I recall 
undertook to have the document executed by himself and 
Mr. Bregman. 
Q Do you have a copy of the signed agreement? 
I just want to make sure it was signed. 


MR. WEIL: It was signed by Mr. Kaplan. 


MR. BISCO: I know that. , 
ba ie 


‘ 


MR. HAPNER: Do you want to see it? 
MR. BISCO: We don't have to, then. 
Q You know it was signed by David Kaplan 
and then by Walter Bregman? 


A I have subsequently seen a copy of this document 


-29a- 


Randall 8 
with the signatures of both Mr. Bregman and Mr. Kaplan. 
Q Who was Mr. Kaplan at the time? 
A Mr. Kaplan at the time was the same Mr. Kaplan 
that he is now, but at that time, he was president -- 
Q I mean in NCK, 
A Mr. Kaplan at that time held the position of 
president and possibly treasurer, but in any event, presi-~ 
dent of Norman, Craig & Kummel, Inc. 
Q When you say Norman, Craig & Kummel, Inc., you 
mean what we refer to as the New York Company? 
A More precisely, I am talking about the company 
which is the predecessor company of NCK organization 
which is the plaintiff in this action, I understand. 
Q What did you do with the agreements of 
June 17, 1970 after it was signed by the parties? 
A My recollection on this kind of a housekeeping 
matter is necessarily vague. 
MR. WEIL: May we have established whether 
he does or not remember what he did with it? 
MR. BISCO: He can tell us He is very 
precise, you know. 
A It 4s my recollection that a signed copy of this 
document was returned to me in due course, whenever 


that was, and I placed that copy in the files which I 
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maintained of similar agreements. 
Q Was there any agreement similar tc this in 
the company's experience up to that time? 

MR. WEIL: I object to the form of that 
question, Mr. Bisco. I think it 1s too vasue 
and indefinite. 

MR. BISCO: Let's see if he can answer it. 

MR. WEIL: Z.owiil still ebject to.4t. I. am 
not instructing him not to answer. I am regis- 
tering my objection. 

MR. BISCO: You have in mind the stipulation 
as to whether the objection as to form are to be 
noted in a deposition? 

MR. WEIL: Yes. I don't know what is meant 
by an agreement that 1s similar to this one. I don't 
know what similarities you are referring to. 

MR. BISCO: I don't know either. He used the 
term, 80 I am going to ask him. Let's see if he 
can tell us. 

With regard to this agreement, I would consider 
and considered at the time that it was similar to other 


agreements relating to employment of individuals in the 


company ~~ by the company, and there were other agreements 


in ny files and in the general corporate files relating to 
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constituent docunents, 
) Risnt. TMat's a11 for that. 

I snow you three green sheets and esk you 
to tell us what they are, if you know? 

(Referring. ) 
A The three sheets that you have handed me are 
what I would characterize as a, shall we say, ledger 


record or parts of a ledger record, that was maintained 


Pre. 
by Roselou Flanmigan, in which she recorded the 


essential details of each sale of shares or of each 
transfer Of shares of the company, and these three 
sheets in oarticular relate to three transactions 
which involved Mr. Bregman, three share transactions 
which involved Mr, Bregman. 
Q Have you seen those papers before? 
I can't be sure, I have seen similar records -- 
Q Just whether you nave seen these pscers, 
Whether I've seen these three? 
Q Yes. 
I can't recall, 
MR. WSIL: Are wa going to mark thore? 
4R, BISCO: All right, mark it 
Plaintiff2' BErhibit 23-A, B, and C, please, 


(Documents above referred to were marked 
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Plaintifys inhibit 22 

identification, this cute.) 

Q Whosewriting 1s thc handwriting on theee 
pages in Exhibit 237 

(Referring. ) 

A Well, there are a couple of handwritten entries 
that I can't be certain of, but for the most part 


the handwriting on these three peges is that of 


Ae 
Roselou Flanmisan, to the best of my ability as a 


handwriting analyst. 
Q Not as an analyst, but just from your 
recollection, 
A Yes, my recollection is tnat that's 
Roselou Planntcan's handwriting. There are a couple 
of numbers there with a different pen and I can't be 
aure, but it doean't change the essence of my anawer. 
Q All right. 

Do you remember, in connection with the 
bank loans that the company made, first from Chemical 
Bank and then froma Chase Manhattan Bank, that subor- 
dination agreenants by the major stockholders were 
required? 

A As tO the iOan made or the loan obtained by 


Norman, Craig & iummel from Chemical Bank, yes, I 
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Beresford, Walter W. Bregman, Thomas K. Myers and 
Edward A. Roncarelli respectively amending their 
stockholders agreements with the corporation." 
A Yes, I see that. 

Q Is that correct? 

I think not. 

Q What is incorrect about it? 
A Mr. Bregman's name is listed and to the best 


of my knowledge no such agreement between the corpora- 


tion and Mr. Bregman was ever signed. 


Q How did you come to put his name in there? 

It is just barely possible that I made a mistake. 

Q Why is it only barely possible? 

Because I usually do not make mistakes. 

Q You do not know for a fact that Mr. Breg- 
man did not sign an agreement, do you? 


A No. That would be knowledge within Mr. Bregman's 


Q I think you may want to make a correction. 
It is'up to you, at-page l&of your last testimony. 
You said in lines 5 to 7 in answer to the question 
your fees are whatever you billed Mr. Bregman, is 
that right? "Answers: My fees are whatever I bill 


or will be whatever I bill him for, my services 


-34a- 


Randall 210 
rendered directly to him, in the matters apart from 
this litigation." Aren't you going to bill him for 
the litigation? 

A I think the answer, even though there is a 
comma that really doesn't belong there, a comma after 
the word "for" at line 6, but aside from that I think 
the answer is what I intended. 

Q That you are not going to bill him for 
this litigation? 
A I think that is what it says. 
| Q I know. Do you really intend that? 


That is what I said. 


Q Do you want to change it? 


No, I don't want to change it. 

Q You are not going to bill him for this 
litigation? 
A I don't know what you are driving at but I 
don't intend to bill Mr. Bregman for any legal fees, 
in connection with this litigation because I am not 
representing Mr. Bregman in this litigation. 

Q You said you were-co-counsel. 
A I recall using that term and my intention when 
I used that term, which may be -- 

MR, WEIL: Can we refer to that part of 
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the transcript. Off the record. 
(Discussion off the record) 
A If it is all right with you, we can strike 
the answer that T started to give and I can answer 
it again referring to the page in the previous testi- 
mony. 

Q I don't know. Did you use the term co- 
counsel, that you were co-counsel in this litigation, 
didn't you? 

MR. WEIL: He did not say he was co- 
counsel in the litigation. 

Mh. BISCO: ALL 

MR. WEIL: That is what I want to make 
clear by referring back to the transcript. 

Let me continue my answer. 

Q You said at wes 30 1 might say co-counsel 
for Mr. Bregman which is the firm of Weil, Lee § 


W 


Rergin’ and then you were asked who was the other counsel 


i oA 
and you ceneeed wa: You were then asked when did you 


become counsel. "Answer: On or about July 15, '73." 


MR. WEIL: Obviously there was no such 


\ 


litigation in July of 1973. 
A So, therefore, -- then I will put it on the re- 


cord just to make it clear -- when I used the term 
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co-counsel in the previous testimony it was intended 
to mean only the fact that I have in the past since 
or subsequent to July 15, 1973, acted as counsel for PuHW— 
Mr. Bregman on what you might call a personal basis 
in connection with certain matters and it was not 
intended to mean or imply that oe with pre 
the firm of Weil, Lee and Rergin in the pending liti- 
gation in connection with which this testimony is 
being given. 

@) Yet you advised with them often about 
the pending litigation, did you not? 


A No. 


MR, WEIL: I will just enter an objection 


to the form of that question. The word "ddvised" 

is too vague and general. 

Q You had several visits to their office 
during the course of the litigation, did you not? 

WR. WEIL: I object to the word "several." 
I think he said he had about three. 
| SANs, 

A And only in connection with ere as 
a witness. 

0 You testified that you had three -- first 
you said three or four visits to Mr. Weil's office. 


Then you said three before you were called as a witness. 


bul 


Randall 

Taat is: true, .isa’t it? 
A May I -- would you please direct me to the page 
of the testimony that you are looking at? 

9) Sure. Page 177 and 178. You might also 
look at page 33. 
A I have reviewed the -- I have reviewed my pre- 
vious testimony at pages 33 and at pages 177 and 178. 
I would like to point out that the gist of my testimony 
at pages 177 and 178 is that over the period of time 
since aveeeninacety November 1, 1973 up to the present 
date there were really two different representative 
series of meetings that T had with Mr. Weil iciaiegee 
or at his firm. The first series 6f meetings I at- 
tended in my role as personal counsel for Mr. Bregmany 
and that series of meetings which consisted of as I 
think I have testified three, perhaps FONE MART ORE 
took place to the best of my recollection between 


November and the end of 1973. 


MR. WEIL: Mr. Bisco, can the record re- 


flect what is the fact? Give us some perspective 
that you instituted the litigation in January 
1974, 

MR. BISCO: Yes.. 
To continue my answer, the other series of 
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meetings that I have had with Mr. Weil or his asso- 
ciate, Mr. Hafner, in their offices has been in connec- 
tion with my testimony as a witness in this proceeding 
and those meetings took place beginning the fall or 
late summer of this year, early fall. 

Q Are you admitted to practice in the U.S. 
Courts for the Southern District of New York? 
A Yes, 

Q Nid you ever consider becoming a co-counsel 
of record in the litigation? 

MR. WEIL: I object to the form of that 

question. 
A . I think I can answer it anyway. Whether it ans- 
wers your question or not, let me say that the question 
of whether it would be desirable for me to represent 
Mr. Bregman in connection with any litigation between 
himself and NCK or Mr. Greene did come up and it was 
decided hetween myself and Mr. Rregman that it would 
not be danivetin ena inasmuch as Mr. Weil's firm had 
already been retained by Mr. Bregman to counsel him 
in connection with matters a to the termination 


of his employment and given the fact that Mr. Weil 


and his firm have considerable expertise in litigation, 


it was decided that Mr. Weil's firm should represent 
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Mr. Bregman in connection with any such litigation. 

Q Why wasn't it considered desirable that 
you iiensta become co-counsel of record? 

MR. WEIL: If any of this involves privileged 

communications -- 
A It is a privilege hetween myself and Mr. Bregman 
as to whether or not -- I think a discussion of whether 
or not I should represent him or he should use some 
other counsel is within the scope of the attorney- 
client privilege and has not been waived and I cannot 
waive it. 


Q You never stopped representing Mr. Bregman, 


did you? 


MR. WEIL: In what capacity, Mr. Bisco? 
I object to the form of the question unless you 
state in what sae ente because the witness has 
carefully distinguished what he means by re- 
presenting. 
MR, BISCO: I think he can answer sie 
question. 
A I want to make it clear that I have -- to the 
extent that I have represented “ir. Bregman in regard 
to anything it has heen at his express request and 


I could -- would say that at the present moment there 
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is no pending matter as to which I am representing 


Mr. Bregman. Whether that means that I have stopped 


representing Mr. Rregman, IT will leave that to. you 
to figure out. 

Q Did Mr. Bregman ask you to stop representing 
him in any matter? 
A No. 

Q You had no qualms -- that is the very word 
you used, no qualms -- about representing him in his 
dealings with reference to the stock that he supposedly 
had under option from Mr. Greene. You had no qualms 
about it. 

MR. WEIL: Again, I will make the same 
objection to the use of the word “quaims" and 
also with regard to the word "representing." 

Q You may answer. 

A Again, I will say Mr. Rregman from time to time 
during the period from -- certainly after July 15, 

1973 up to about the end of 1973 called upon me from 
time to time for advice, legal advice, and counsel 
concerning various matters which I furnished to him. 

As I just testified there are no pending or outstanding 


matters as to which I am currently counseling Mr. 


Bregman Pes attorney. 
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Or currently counseling Mr. Weil or his 


A I am not retained by Mr. Weil's firm. I have 
no fee arrangement with Mr. Weil. I am here pursuant 
to agreement simply to avoid the necessity of going 
throuch legal process to compel my heing nape,.2S an 
accommodation to your firm and to the parties. How- 
ever, I am hexe i a witness. My compensation for 
participating in these a om is represented or 
has been and will be represented in each case by the 
aves of $32 for each such appearance which is the 
statutory witness fee and mileage. 
MR. BISCO: Off the record. 
(Discussion off the record) 
MR, BISCO: I have no further questions. 
MR. WEIL: You were just questioning him 
with regard to the Board minutes of December 15, 
1972, Plaintiffs’ Exhibit for identification 


41 and more specifically with regard to item 9 


on Exhibit 418 concerning the reference therdto 


ang agreement between the corporation and Mr. 
Bregman. I notice also that on Exhihit 41A 
there is a statement that with regard to the 


documents which would include the item 9 on 
428° 


Randall 232 
fulfill these capacities, negotiate, consult, advise? 
A I am not sure I understand the purpose of the 
question. You have to bear in mind that the line 
between negotiating -- 

Q Let me ask you this. Let's let that go 


a minute. Did you represent NCK as an attorney in 


every transaction it was involved in? 


A No. 

Q Mr. Randall, I refer you to the standard 
stockholders'agreement signed hy Mr. Bregman and 
previously identified as Plaintiffs' Exhibit 1. 

Would vou take a look at that and refresh your recollec- 
tion as to it. Nid you render any legal advice to NCK 
with regard to this document? 

A I think I have testified hefore to some extent 
on this porne, bur again to sum it up. The document 
which is marked as Plaintiffs' Exhibit 1 is a copy 

of a four-page printed form which bears the title 
"Stockholder's Agreement.'' This form of apreement 

was heing used when [ joined the company in 1967 as 
the basic agreement hetween the company and each 
individual who purchased the shares of the company. 


It is my understanding based on knowledge that I! 


acquired while I was employed by NCK and was performing 


-43a- 


Randall 233 
the functions of Secretary and/or house counsel that 
this form of agreement had been in effect and had 
been used for this purpose for at least several years 
prior to 1967 substantially in this exact form. 

Q Rid you draft tt? 

A Obviously I did not draft it because as I 
said it had been in effect in this form for a number 
of years. 

Q Did you render any legal advice to NCK 
with regard to the. transaction shown in that document? 
In other words, the transaction between NCK and Mr. 
Bregman. 

A Let me see if I :nderstand you. The document 
which has been marked Plaintiffs' Exhibit 1 is an 
agreement covering -- and I think there is adequate 


testimony in the record on this -- covering a purchase . 
L 


of shares of stock! at was then Norman, Craig & Kummel, 


Inc. by Mr. Bregman and I think I already testified that 
in view of the date of this document, which is Octo- 
ber 25, 1967, I have no recollection of having been 
involved in the transaction at all. 

Q So the answer to my question is? 

The answer to your question is no. 


Q Did you negotiate in any way for NCK 
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with Mr. Bregman with regard to this transaction? 
A No. 

Q Did you represent NCK in any manner with 
regard. to this transaction as an attorney? 
A No. 

Q Do you know who did? 
A I think we ought to make it clear that having 
reduced the terms and conditions of the holding of 
shares as between the company and individual share- 
holders to a printed form, it became essentially 
unnecessary for anyone to function in a role of at- 
torney with regard to each of these succeeding trans- 


actions. 


Q Did you receive any confidertiai dis- 


closure or information from NCKX in your role as house 
counsel with regard to this transaction? 
A Confidential from whom? 

Q You testified you were the house counsel 
for NCK. There must have been some confidential 
communications between you and NCK. Did you receive 
any such communications with regard to this document? 

MR. BISCO: That is a hard question to 
answer. 


It is a hard question. I think I know what 


Randall 
president of NCK. The draft that I wrote was based 
in turn on a written memorandum or letter from Mr. 


Bregman to Mr. Kaplan in which Mr. Bregman set out 


the terms of the agreement that had been reached bet- 


ween him and Mr. Kaplan concerning his coming back 

to New York from his post in London and the various 
details in connection with that transfer. On the 
basis of that document I prepared a draft and I think 
it is fair to say that the -- that Plaintiffs’ Exhibit 
3 is substantially in the form of my draft. 

Q Would you answer the question? Did you 
render any legal advice with regard to this transaction? 
A Without comparing Mr. Bregman's memorandum or 
letter and Plaintiffs' Exhibit 3, it is very hard for 
me to be precise an say as to this paragraph I suppose 
it could be said that this is legal advice. 

Q Let's put that aside for the minute then. 
Did you negotiate in any way for NCK with Mr. Bregman 
with regard to this tranaction? 

A No. 

Q Did you receive any confidential disclosures 
other than what Mr. Bregman knew from NCK with regard 
to this transaction? 


A No. 


Randall 
okay, yes,that is fine, and my recollection is that 
he then took it upon himself to either hold it to await 
Mr. Bregman's arrival in New York for further dis- 
cussion or perhaps even sent it to Mr. Bregman in 
London. I really do not know at this point just how 
that happened but in any event the June 17, 1970 
document was ultimately signed by both parties. 

Q I would like you now to take a look at 
Plaintiffs’ Exhibit 9C -- 

MR. BISCO: Defendant's Exhibit. 

Q I am sorry. Defendant's Exhibit 9C, the 
paragraph on that page, page 3 of that document, numbered 
4A. Would you read that, please. 

A I think we have to back up to the language that 
leads into paragraph 4A. The gist of which is that Mr. 
Bregman is divine chat certain changes ought to be 
made and I will quote. "In the unlikely event that 
you wish to sever my relations with the company or re- 


move me from the position of CEO. This should include 


A: Payment in full on all my shares owned at the time 


without regard to the three year vesting period des- 


cribed in the current stockholders’ agreement.” 
Q Mr. Randall, what do you understand the 


initials CEO to mean? 
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A I think it is clear from the context of “fr. 
RBreenan's letter that ClO means Chief "xecutive Officer. 

0 What did you do or what was the outcome 
of that particular passase of ‘Ir. Breeman's letter, 
Defendant's Fxhibit 90? 
A Referring now to Plaintiffs' fxhihit 3, paragraph 
8, the provision that has just been quoted from Mr. 
Bregman's letter, is reflected in [laintiffs' Fxhibit 
3 in the following laneuage: "Tf your employment is 
terminated hy NCK, all shares of the capital stock 
of NCK then owned by you will he repurchased in accordance 
with the second part of pararraph 3 (If the Stockholder 
(i) should at any time die:) of the Stockholders’ 
Agreement dated October 25, 1967 hetween vou and NCK, 
without rerar’ to the leneth of time you have held 
such shares. Your Stockholders' Arpreement is here- 
by amended accordingly." 

(a) Mr. Randall, I will refer you to page 4 
of ‘ir. Bregman's letter of January 1, 1979 which has 
been identified as Defendant's Fxhibit 9D and T would 
like you to read that subparagraph: numbered 5R on that 


nage for the record, please. 


A Paragraph SR reads as follows: '"I!Inder the cur- 


rent stockholders' agreement, I believe my pav hack 
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upon termination can he limited to £20,009 per year 
and 4% interest on the unpaid halances. Ohvionuslv 
this is unreasonable in todav's monev market. 
suggest a propram of payment in equal fifths (20% 
per year) with average yearly bank rate interest 
naid on the unpaid balances." 

a) As to that specific passage of ‘fr. Breg- 
man's letter, what did you do or how was that provided 
for in the June 1970 agreement? 

A Referring to Plaintiffs’ Exhibit 3, paragraph 

9, the languare that I have just read from Mr. RBrer- 
man's letter is incorporated in that document as 
follows: "If vour employment with NCK is terminated 
for any reason, either by you or by NCK, payment for 
the shares of capital stock of NCK repurchased from you 
will be made in five equal annual installments. The 
first such installment will he paid at the closing and 
the remaining installments at yearly interest intervals 
thereafter, with interest from the closing date at 

a rate equal to the average prime rate charced during 
the period by the principal New York hanker of NUK, 


Paragraph S of the Stockholders’ Agreement dated 


Nctober 25, 1967 hetween you and NCK is hereby amended 


accordingly.” 


Randall 

T would like to refer vou now to Plain- 
tiffs' Fxhibit 9 for identification. This document 
previously has been described and identified. ‘Mould 
you tell us if you were called upon to render leral 
advice to NCK with rerard to that transaction? 

MR, RISCO:, What is Exhnibizc 97 

MR. HAFNER: The Greene option. 

The answer is no. 


a) Did vou negotiate on behalf of NCK any 


part of that document or anv of the provisions of it? 


A No. 

a) Nid you receive with regard to that document 
any confidential disclosures that would not have been 
known to Mr. Bregman? 

A No. 

8) Did you sign that agreement? 

NO. 

9) Who did? 

A It is signed on hehalf of Oreanization 
Norman and of course is sinned by Mr. Greene. 

a) Are either of these gentlemen attorneys 
or were they at the time? 

A Not to mv knowledte. As to Mr. Greene, I really 


have no idea. 


Plaintiffs' Exhibits 23A, 23B, 23C 
(three ledger sheets kept by Roselou Flanagrn 


reflecting three Bregman purchases of shares) 
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Notice of Motion to Disqualify Counsel for 
Defendant with attached Affidavit of 


leonard G. Bisco dated December 31, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Meee eee aaa aya aes sina nora we Leta mame XK 


THE NCK ORGANIZATION LTD., and : 74 Civ 776 (C.Bi.M; 
WILLIAM E, GREENE, J2.; 


Plaintiffs, P NOTICE OF MOTION TO 
: DISQUALIFY COUNSEL 
e-against- FOR DEPENDANT 
WALTER W. BREGHAN, 


Defendant. 


PLEASE TAKE NOTICE that upon the annexed affidavit’ 
of LEONARD G. BISCO, sworn to December 31, 1974, the previous 
affidavit of LEONARD G. BISCO, sworn to the 30th day of 


October, 1974, on the motion to compel answers to questions on 


deposition of DONALD W. RANDALL, the depcsition of DONALD W. 


RANDALL taken October 16, 1974, November 21, 1974 and 

December 12, 1974 and upon the pleadings herein, the undersigned 
will move this court at 9 o'clock in the forenoon on 

Jamiary 15, 1975, or as soon thereafter as counsel can be heard, 
for an order granting the following relief: (1) disqualifying 
Donald W. Randall and Weil, Lee & Bergin from acting as 
attorneys for defendant Walter W. Bregman; (2) enjoining the 
said attorneys, or any member of the firm or employee of 

Weil, Lee & Bergin from acting, directly or indirectly, as 
attorneys for defendant © u.ter W. Bregman in this litigation 

or any matter relating to the option given by plaintiff 

William E. Greene, Jr. to defendant Bregman for the purchase 

of 5,000 shares of Class B common stock of the plaintiff 

The NCX Organization Ltd.; and (3) such other relief as may be 
just and proper. 

Dated: New York, N.Y. Yours, etc. 


December 31,1974 
BISCO, WINKLER & HIGGISTON 


By Ps, ow IL & Pe) ee 
102 : Partner 
WEIL,LEE « BERGIN Attorneys for Plaintiffs 
Attorneys for Defendant Office and P.O.Address 
60 East 4end Street 645 Madison Avenue 
New York, N.Y. 10017 -54ua- New York, New York 10022 
(212) 832-2600 


' UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THE NCK ORGANIZATION LTD., and : 74 Civ 776 (C.B.M.) 
WILLIAM E. GREENE, JR., 
Plaintiffs _ 
-against- 
f AFFIDAVIT 
WALTER W. BREGMAN, 


Defendant 


STATE OF NEW YORK 
COUNTY OF NEW. YORK 


LEONARD G. BISCO, being duly sworn, deposes and 
says: 

; 1. Deponent is a member of the firm of Bisco, 
Winkler & Higgiston, attorneys for plaintiffs, and is in charge 
of this action. This affidavit is made in support of a motion 
to disqualify Donald W. Randall and Weil, Lee & Bergin as 
attorneys for the defendant Walter W. Bregman. A previous 
motion hail been made returnable originally November 7, 1974 
to compel Donald W. Randall, whose deposition was being taken, 
to answer certain questions which he had refused to answer 
upon the ground of privilege. Any demand for relief on that 
motion has now been withdrawn because the witness has answered 
the disputed questions but the record remains and the present 
application is based as well upon my previous affidavit, sworn 
to October 30, 1974 and Exhibit A annexed thereto. 

2. The previous affidavit sworn to October 30, 1974 
shows what this action is about and the nature of Mr. Randatl's 
testimony on the first day of his deposition, which covered 
pages 1 to 63A. I had then told the attorneys for the defendant 
that I intended to move for disqualification of him and them and 


they asked me to wait upon the making of such motion until his 


| 


testimony was finished. The testimony is now finished and all 
of it will be submitted in support of tnis motion. It is over 
300 pages long but the Court may want to see the entire 
testimony to judge the caliber of the witress; only parts relate 
to the counselship for defendant and they will be shown in the 
present affidavit. 

3. The turning point of this case really depends 
upon an agreement dated June 17, 1970 which was prepared by the 
witness Randal? and a copy of which is annexed to the complaint 
herein as Exhibit B.* There is a clause, paragraph 8,.in that 
agreement which requires the plaintiff The NCK Organization Ltd. 
(Organization) to purchase at present book value any stock which 
defendant Bregman may have at the time that Organization may 
terminate his employment. Defendant Bregman claims that this 
applies to the 5,000 shares which he had under option from 
William E. Greene, Jr. and he brought suit against Greene to 
recover damages for failure to comply with his exercise of the 
option. The damages claimed is in the amount of $45,000. This 
action was started by Organization in whose behalf we sent a 
copy of a proposed complaint for a declaratory judgment to 
defendant's attorneys, Weil, Lee & Bergin, on January 8, 1974. 
This was followed by an appearance by these attorneys for the 
defendant, then by a suit by them against Greene for breach 
of the option agreement. The’ action was removed to this court 
‘on or about February 21, 1974 and by stipulation Greene was 
joined as plaintiff in the declaratory judgment action described 
in paragraph 2 of my previous affidavit. ; 

4, There is considerable testimony about the June 17; 
1970 agreement in the present record and it will be referred to 
herein. It leaves considerable doubt as to whether the witness 
Randall, who had prepared the June 17, 1970 agreement and who 


signed as vice president of Organization all of the agreements 


with the purchasers of the Maplan shares and who participated 


throughout in the paper work to accomplish the purchase of the 


Kaplan shares, had forgotten the provisions of the June 17, 1970 


agreement at the time of the Maplan deal in July, August and 
September, 1972 and whuther he was wider a duty to Organization, 
by whom he was employed, to reveal “ti consequences of his 
seeming forgetfulness when ‘he ‘li:i discover the true facts. It 
appeared that at the time of the transaction whereby defendant 
Bregman was given the option to purchase 5,000 shares of 
Organization stock from plaintiff. Greene that those acting for 
Organization had either complinterly forgotten the special 
agreement that Bregman had or never knew of it. This applies 
to Norman B. Norman, the chairman and chief executive officer 
rE Organization, who had forgetten the June 17, 1970 agreement, 
to Mr. Winkler who was preparing papers as counsel for 
Organization and who had never at that time been told of the 
agreement and even to the ‘7lt..ess Randall who had prepared and 
filed the agreement but wno testified that he did not think 
that he, remembered it at vne tL. of the Kaplan transaction 
(55-58) [all numerical reférences will be to the deposition of 
the witness Randall unlets otherwise stated]. Without this 
| agreement defendant Breguan would have no rights whatsoever 
| because all parties signed standard stockholder's agreements 
which were in vogue with Organization and its employees, of 
whom Bregman was the only exception, which called for a holding 
period of 36 menths of employment before they were entitled to 
require Orgenization to purchase stock at current book value. 
Bregman had neither employment nor 36 months thereof from the 
time that he sought to acquire possession of his sherss under the 
Greene option. If successful in this case he will te the only 
li one who, without putting up any money, is entitled to buy shares 
at $5.47 and immediately turn them in to Organization at $12.75 


a share. For all other parties who put up their money, viz. 
Beresford, Myers Roncarelli and Maas, to buy Kaplan shares they 
had to hold the shares for 36 months of employment in order to 
get current book value. Greene, who was the major purchaser, 
was not entitled to have any of his shares redeemed at current 
book value until 1976 and thereafter. Had Randall remembered 
the agreement that he prepafed on June 17, 1970 and had he 
spoken about it, which would have beenhis duty as house cour.sel 
te Organization, there would be no case whatsoever becauszé 


Bregman would have taken the option on any terms that would 


have been offered to him since he was putting up nothing for 


it (Bregman dep. p. 49). 

5. The following are references to the second and 
third installments of the deposition of Randall which ar upon 
his acting as attorney in a conflicting position first for 
Organization and then for Bregman for exactly the opposite side 
of the same transaction. Tnis is in addition to the previous 
pages with reference to the first installment of Randall's 
deposition which are neted in my October 30, 1974 affidavic. 
Pages 92 to 108 deal with the subordination ag:sement signed 
by Bregman with Chemical Bank dated December 30, 1971 which 
refers only to the standard stockholders! agreement signed by 
Bregman on October 25, 1967 and February 3, 1968 and «which 
omitted any references to the June 17, 1970 agreement. The 
subordination agreement was prepared by Randall. A printed form 
of the agreement was submitted to the attorneys for the bank by 
Randall with a statement that all agreements with major stock- 
holders were substantially identical. The differences that he 
was having with Norman, chief executive of Organization sous 
four months prior to December, 1972, which finally resulted in 
his discharge, whily he still remained friendly with Bregman 
(109-118). He signed the agreement with Messrs. Myers, 
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Roncarelli, Beresford and Maas, as vice president of Organization 
and made a number of changes in the agreement before signature 
(135-138). Testimony that everyone would have to wait for 36 
months of ownership of stock acquired from Greene and of 
employment until Organization was liable to pay current book 
value (144-147). Why Bregman did not sign any agreement (148). 
The differences between the Bregman case and the case of other 
top executives (149-153). Doubt whether he ever mentioned the 
‘June 17, 1970 agreement to Mr. Winkler, the attorney for 
Organization, or to Mr. Beresford who was active in closing the 
transaction (161,163, 164). 

6. After some hesitation he also included Myers in 
his answer to the question whether he had ever told anyone about 
the June 17, 1970 agreement. When asked why he hesitated he said 
that cheve had been a conversation in October, 1973 at which 
Myers was present. Since he was not Myers' lawyer there was no 
privilege as to this conversation (164,165) and this is one of 
the main reasons why the objection previously made as to 
attorney-client privilege had never properly been made. He 
_ then dwelt upon the conversation with Bregman and Myers; he told 
them that he thought that Bregman might have some rights under 
the June 17, 197° agreement but Myers, having no such agreement, 
would be in a much more dubious situation as far as the Greene 
option being of any value to him (166,167). By this time he had 
looked again at the June 17, 1970 agreement. The meeting took 
place at his house and he advised Bregman he might have some 
rights if he exercised the Greene option (168). Then he was 
askea if he had such an opinion when the papers were signed on 
August 31, 1972. He said that might have been his opinion at 
the time but he was not called upon to render any opinion 
(168,169). He said that he did not think about the June 17, 197 


agreement and never told Beresford, Winkler or anyone else about 


| 
| 
| 
| 


| 
| 
| 


Bregman's possible rights but 14 months later when he did think 

about it and he thought Bregman had some rights he did not tell 

anyone in Organization or Winkler about his opinion (1652.70) 
7. While house counsel for NCK Organization and, 

NCK, Inc. in 1972 he was on a full time basis at a salary of 


! 
{ 
{ 
‘$47,500 (171). He is admitted to practice in the Southern | 
District of New York (224). 


8. He prepared the letter that Bregman sent to the 
company on October 8, 1973 stating what his various rights were 
because of the termination of his employment (171,172). At that 
time he had formed the opinion that Bregman had the right to 
purchase stock under the Greene option at $5.47 a share and 
tender it to Organization at book value as of December 31, 1973 
but a decision had not yet been made by Bregman whether he would 
exercise the Greene option and whether the letter had reference 
to stock that he might purchase from Greene under the option 
(172). Bregman's decision was made some time later after he 
had consulted with Mr. Weil but even then it was not an 
drrevocable decision until he sent the letter on November 5, 
1973 exercising his option (173). The decision until then was 
tentative, based on advice that Randall had given him in the 
role of counsel (173,174). 

9. It was probably in the latter part of October or 
early November that he went with Mr. Bregman to Mr. Weil's 
office. He told Mr. Weil that he was the former house counsel 
for Organization and NCK and Mr. Weil was "under no delusion 
whatsoever as to who I was and what my former position had been 
with the company. In fact, it was a matter of specific conversa~ 
tion between Mr. Weil and me" (175). He participated with 
Mr. Weil in the drafting of the letter of November 5,1973 by 
Bregman to Greene in which Bregman sought to exercise his option 
to purchase 5,000 shares of Class B common stock of Organization 
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176, 177). He was in Mr. Weil's office not more than three 
times up to the time of receiving word that his deposition was 
wanted but he visited his office several times in connection 
with his testimony as a witness on deposition (177,178). He 
prepared a conformed copy of the stockholder's agreement of 
October 25, 19°57 signed by Bregman and at first said he did not 
deliver this to Mr. Weil or his assistant (180,181) but then 


when ne was shown a letter from Mr. Weil's firm, datei June 19, 


1974, sending to me a copy of the document prepared by Randall, 
he said his recollection was refreshed and he changed his 
testimony to say that he prepared the document and furnished it 
to Mr. Weil (181, 182). 

10. At the third and final session of the deposition 
the relevant testimony bearing on counselship may be found on 
the following pages: The minutes of a meeting of the directors 
of Organization on December 15, 1972, at which Randali was 

secretary and which he had prepared, refer to an agreement 
signed by Bregman eas well as the other key execu. ves; as to 
this the witness said that to the best of his lmowledge Bregman 
had not signed an agreement. "It is just barely possible that 
I made a mistake * * * I usually do not make mistakes” (209). 
He said he was not going to bill Bregman for services in the. 
litigation because he was not representing him in the litigatic 
(210). He tried to explain what he meant before by using the 
term "co-counsel" (210-212). He had said at page 30 that he 
was “co-counsel for Mr. Bregman” with the firm of Weil,Lee & 
Bergin and that he became counsel on or about July 15, 1973 
which was the exact date of his termination of employment with 
Organization (30-31). Mr. Bregman, who was still employed until 
January, 1974, was a "very knowledgeable fellow" and did not 


speak to him about representing him personally until Randall's 


employment terminated on July 15, 1972 (30,31). When asked the 
direct question "Do you really think that beginning July 15, 
1973 you were free to represent Mr. Bregman personally against 


the company in the same matter that you worked on for the 


company” he answered "I had no qualms about it whatever. I might. 


point out I fail to see how this line of questioning is germane 


to the pleadings I have seen” (31,33). He also testified at the 
first session that he had had a talk with "co-counsel” whom he 
had visited three or four times starting November 9, 1973 

more or less contemporaneously with Bregman's exercise of his 
option to purchase Greene's stock. de visited Mr. Weil's office 
to discuss the declaratory judgment action which had been 
brought by Organization (35,36). He said then withat qualifica- 


tion that he was going to bill Bregman and that the bill would 
start from Aly 15, 1973 (36). Ee says he advised on the present 


case when called upon by Mr. Weil or Mr. Bregman for advice (36). 

11. He was asked why he did not become co-counsel 
of record in the present litigation and he said it was decided 
by Mr. Bregman and himself that it was not "desirable" for him 
to represent Bregman in litigation and it was then decided to 
use Mr, Weil's firm for that purpose (214,215). Although he 
insisted again that he had "no qualms” about representing 
Bregman personally he merely gave legal advice and counsel from 
July 15, 1973 to the end of 1973 concerning various matters on 
which he was consulted (215,216). 

12. On cross examination by sefendant's lawyers he 
said, in contrast to his later statements that he was just 
acting as messenger or errand boy, that "I certainly understood 
it to be my responsibility to see to it that the transaction, 
whatever it was, was p-operly handled from a legal standpoint” 


(230). He claimed now that he was not acting as counsel to 


" Organization in the transaction (256,259,260) and yet he was 

the very one who signed the purchasing agreements as vice 

i president (260,261) and who made numerous changes in the agree- 
ments before signature (264,265,266). These changes were 
"editorial or aesthetic not changing the substance", changes 
which "I thought were improvements" made "for the sense of 
clarity, consistency and all that" (267). He made the changes 
not so much because of his legal training but because he thought 
the document "was not as clear and concise as it could be and 
therefore since I probably did not have anything else to do 

that afternoon I decided to neaten it up a bit" without asking 
anyone's permission to do so (268). No substantial changes 

were made he said and the way he would characterize his position 
4n the transaction was ministerial. He was an errand boy 
(267-271). Again he said he was not acting as counsel for 
Organization (272,277-280). He tried to explain what he meant 
by saying he had "no qualms" about representing Bregman 
personally; he meant by this he had no information that Bregman 
did not already know (272, 273). He then brought out for the 
first time that his first contact with Mr. Weil was by a 


telephone call from Mr. Weil on October 16, 1973 (273) in which 


the question was asked about theprovoriety of his representing 
Mr. Bregman and he said "I thought about it and had no problem 
with it” (274,275). "There was no ethical or legal obstacle 
to my representing Mr. Bregman” (276). 

13. On re-direct examination he said he testified that 
he could not say why Bregman was "sure" at the time he received 
the Greene option that he could exercise it at any time and 
tender the shares to Organization at current book value (281-34). 
This contrasted with his own testimony that the question was not 
finally decided when he advised Bregman in October, 1973 and pre- 
pared the letter of October 8, 1973. At 287-288 he testiried 


that he advised Bregman somewhere between October 3rd and 
October 8th that he had at least the "arguable" right to 
exercise the Greene option and then tender the stock to the 
company at current book value. This advice was given in the 
presence of Mr. Myers (288). Then it appeared for the first 
time that there was a written memorandum of eivdens In July, 

in contrast to his previous testimony, he did not give him the 
same advice that he subsequently gave. Instead there was a 
written memorandum as to advice he gave him on this question (289). 
It appeared that this written memorandum had been given to 

Mr. Weil who made a statement on the record that insofar as it 
affected the Greene option there was no longer any privilege and 
therefore a copy of the written questions and memorandum would 
be furnished (290). At 291 he corrected his earlier testimony 
that it was not until October, 1973 that Mr. Bregman consulted 


him because Mr. Weil, who had received the written questions and 


and he now seys that the memorandum was handed to him July 16, 
17 or 18 (291, 292). Prior to Mr. Weil's telephone call to hin 
on October 16, 1973 he had discussed with Mr. Bregman the 
desirability of retaining other counsel because it might "it 
nothing else [be] awkward for me to handle personally”. Bregman 
then said that he had "talked to Gil Weil whom you know and he 
has agreed to represent me. Gil and I had met at least once” 
(293). ; 

14. At the time of Weil's telephone call of October 
16th he discussed having been house counsel for NCK. "I had 
thought about the subject. It was not that he was oblivious to 
the question being raised" (295) but he satisfied himself ar... 
advised Weil that he did not think it was a problem and he does 


not want to change his testimony that he had "no qualms" about 


answers from Mr. Bregman, called them to Randall's attention 
| 


representing Bregman against the company. He further testified 
that at the closing of the purchase of the Kaplan shares he 
raised a question as to the sufficiency of New York State 
Transfer Taxes and requiring indemnity for the company from 
Kaplan and that he prepared the indemnity agreement (297-300). 
15. &A copy of the memorandum in Randall's handwriting 
was produced by Mr. Weil (290). In answer to the question of 
Rregman "Status of Greene Options - when exercised, must they 
be held specific time” it concludes with the statement that 
"Ultimately this all comes down to a 
question of whether or not you would 
be prepared te ‘nvest $27,500 in 5,000 
of Greene's shares in order to have the 
opportunity tc put some 'heat' on NCK. 
In my opinion there are enough risks 
involved to make this a very dubious 
undertaking." 

Acopy of the memorandum is annexed hereto as Exhibit A. 

16. In cases such as this "even an appearance of 
impropriety requires prompt remedial action by the court", for 
there is no other way "to ma/ntain the highest ethical standards 
of professional responsibility” and thus to preserve "the 
public's trust in the integrity of the Bar". (mle Industries 
Inc. v. Patentex Inc., 478 Fed. 24 562, 565; CA2 1973) Both 
counsel, Donald W. Randall, who sought without any "qualms" 
to represent the defendant Bregman as "co-counsel", and 
Weil, Lee & Bergin who acted as co-counsel with him, who 
sought and obtained his cooperation in the pursuit of the sup- 
posed rights of defendant Bregman against the plaintiffs, have 
been guilty of a breach of professional propriety. They mist 
both be disqualified from acting any lenger in defendant's 
behaif. 
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Affidavit of Donald W. Randall 


dated January 22, 1975 


|| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


“ee es eo wo ew we eweenweene 
THE NCK ORGANIZATION, LITD., and 
WILLIAM E, GREENE, JR., 
74 CIV 776 (CBM) 


AFFIDAVIT 


Plaintiffs, 
eagainst- 
WALTER W. BREGMAN, 


Defendant. 


eoeeeuaonevxeeeeeeaeeweene Xf 


STATE OF NEW YORK 


68.3: 
| COUNTY OF NEW -YORK ). 


DONALD W. RANDALL, being duly sworn, deposes and says: 
| 1. This affidavit is made in opposition to the motion 


of the plaintiffs herein to disqualify and enjoin me and Messrs. 
Weil, lee & Bergin from acting as attorneys for defendant 
Walter W, Bregman. 

2, At the instance of the plaintiffs, my testimony as 
a witness in this action was taken by deposition on October 16, 
November 21 and December 12, 1974. My sworn deposition is in- 
cluded in the papers submitted by plaintiffs' attorneys in 
|} support of this motion. References to that deposition in this 
affidavit will be indicated by "DWR Dep.”. 

3. I am a member of the bar of the State of New York 
and of this court. For about six years prior to July 15, 1973 


| 
ibs was employed as house counsel by plaintiff, The NCK Organiza- 


tion, Ltd. (Organization) and/or its wholly-owned subsidiary, 
‘ies Craig & Kummel Inc. (NCK). Upon the termination of that 
jlemployment, I was retained as counsel by defendant Bregman, who 


i 
jwas then, and at all times material to this action had been, an 


employee of Organization and/or NCK. In my deposition I 
testified at length concerning the extent of ny representation, 
as an attorney, of Bregman and the nature of the matters on whic 
I had given him legal advice and counsel. I declined to answer 
certain questions about my representation of Bregman which were, 
in my judgment, within the scope of the attorney-client 
privilege. On the basis of my testimony, counsel for the plain- 
tiffs raised the question of whether, because of my previous 
employment 1% an attorney by Organization, it was proper for me 
to act as an attorney for Bregman, After my deposition testi- 
mony had been concluded, tris motion was made on behalf of the 
plaintiffs. 


eee eeeaneaene 


&, I will attempt in this affidavit to draw to the 
attention of this Court the relevant facts which show that I 


enn inne tanta a ee 


should not be disqualified or enjoined from acting as an 
attorney for Bregman, and to dispel some of the confusion ree 


sulting from the factual inaccuracies, distortions and un- 


es 


supported allegations and 4nsinuations in the affidavit made by 
Leonard G, Bisco in support of this motion. I will deal only 
dndirectly with the issue of whether or not Messrs, Weil, lee & 
Bergin should also be disqualified, since it is clear that if 

I am not diequalified, they cannot be disqualified either. 

5, The facts which are crucial to a decision on this 
motion, as it relates to me, can be separated into two distinct 
categories: 

(a) The facts concerning the matters as to which 

I gave Bregman legal advice and counsel, and the scope 
of my representation of him in connection with such 


matters. 


| 
| 
| 
| 


| 
| 
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(bo) The facts concerning my involvement and 
participation, as house counsel for Organization 
and/or NCK, in transactions as to which it 4s 
alleged by plaintiffs that I subsequently acted 
as an attorney for Bregman on the “opposite side”, 

6. The relief sought by the plaintiffs in this motion 
4s two-fold, They seek first to disqualify me and Weil, Lee & 
Bergin "from acting as attorneys for defendant Walter W. Bregman. 
Even if 4¢ is assumed that this Court has the power to enter, 
and enforce, an order disqualifying me from acting as an attorne 
for Bregman in any and all matters, dneluding those outside the 
jurisdiction of the Federal courts, it is treonesiveble to me 
that such unlimited relief would be granted in this case. I can 
only conclude, therefore, trat in this respect plaintiffs’ 
prayer for relief is 4lil-co.. ceived and I will not take up the 
time of this Court by eliciting the facts which would show that 
such relief is unwarranted under the present circumstances. The 
plaintiffs seek also to enjoin me from acting as an attorney for 
Bregman “sn this litigation or any matter relating to the option 
given vy plaintiff Williaa E, Greene, Jr. to defendant Bregman 
for the purchase of 5,000 shares of Class B common stock Of eee 
Organization weee” As for enjoining me from acting as an 
attorney for Bregman “in this litigation,” that would be a 
pointless exercise of the powers of this Court. I have not 
acted, am not acting and have 10 inteation of acting in that 
capacity (DWR Dep., p. 211, line 24 to p. 212, line 10), nor 
will I receive, directly or indirectly, any attorney's fees in 


connection with this litigation (DWR Dep., p. 210, lines 18-21; 


p. 179, line 24 to p. 180, line 7). As for ay being enjoined 


from acting as an attorney for Bregman in any matter relating 


to the Greene option, that issue is rendered virtually academic 


by the fact that the option, and Bregman's rights thereunder, 


are the focal point of this litigation. Since I am not acting 
as Bregman's attorney in this litigation, and have no desire or 
intention to do so, to enjoin me in this regard wou be equally 
pointless, even if there were grounds for doing so. But, as I 
propose to demonstrate, there are no such grounds, 

7. Ase the pleadings herein show, Bregman is asserting 
a claim against plaintiff Creene as an individual, not as a 
representative or agent of Organization, This claim arises out 
of Greene's refusal to deliver to Bregman 5,000 shares of stock 
of Organization when Bregman sought to exercise the option which 
Greene, in his individual capacity, had granted to Bregman with 
respect to such shares, No relationship of attorney and client 
has ever existed between me and Greene, in connection with this 
option or otherwise. Consequently, insofar as Bregman's clain 
against Greene is concerned, 7% would be completely free to act 
as Bregman's attorney. To put it somewhat differently, the 
Greene option and Bregman's rights thereunder are matters betweer 
only those two individuals, anc my former employment as an | 
attorney by Organization, which is the basis for the relief 
sought by plaintiffs on this motion, is totally irrelevant. It 
follows, therefore, that my actions in advising Bregman as to 
his rights under the Greene option and in counseling him as to 
its exercise were neither improper nor unprofessional. 

8. For reasons about which I can only guess, but 
which are presumably known to himself and his clients, plaintiff 
attorney, Bisco, has seen fit to embroider his affidavit sub- 
mitted in support of this motion with a great number of mis- 
statements and quotations of ie testimony that are either 
incomplete, wrenched out of context or misleadingly juxtaposed. 


These, together with his unsupported assertions, implications 
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and innuendoes of unprofessional conduct on my part, paint 4 


picture which I cannot permit to stand unchallenged and uncon- 


troverted in the record of this action. Very little of what I 


am referring to has any relevance to the issues presented on this 
motion and, under different circumstances, I would ascribe it to 
the penchant of certain lawyers to go to any extreme in support 
of a weak position and would let it pass. But I cannot do so 

on this occasion and, therefore, I respectfully ask the indul- 
gence of this Céurt while I draw attention to only a few 
instances of these tactics. | 


9. In paragraph 4 of his affidavit Bisco maxes the 


ier ener sseraeecmamaimaasansas areata ieee A 


following statement: "It (the testimony) leaves consideradie 


doubt as to whether the witness Randall ... had forgotten the 


| 
| 
! 
| 


i 
| 
| 
: 
| 


provisions of the June 17, 1970 agreement at the time of the 
Kaplan ¢eal ... and whether he was under a duty to Organization 
ese 5O Taveal the consequences of his seeming forgetfulness when 
he did discover the true facts." Paragraph 4% continues in a 
similar vein, until we come to this statement on page 4 of the 
Bisco affidavit: "Had Randall remembered the agreement that he 
prepared on June 17, 1970 and had he spoken about it, which 
would have been his duty as house counsel to Organization, there 
would have been no cace whatsoever seee Now, what is the 
purpose of this allegation of professional misconduct on my 
part? Obviously, 4t has no relevance to the motion for dis- 
qualification. Even if I nad been negligent, or worse, in 
carrying out my professional responsibility to my former 
employer/client, that is nardly a reason to disqualify or 
enjoin me from acting as an attorney for Bregman, In the 
context of an affidavit in support of this motion, these 
statements are by any standard gratuitous. (Zt should be 


noted that the statements I nave quoted are not cross-referenced 
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to any of my testimony.) In the absence of any other explana- 
tion, is it conceivable that Bisco would like this Court to 
infer, although he lacks the forthrightness to allege it, that 

I conspired with Bregman to conceal the existence of the 

contract provision which is the cause of his client's discomfort, 
If that is Bisco's purpose and intent, I would only point out 
that he does not direct the attention of this Court to the fact 
that the June 17, 1970 agreement, which contains this troublr- 
some provision, was negotiated and signed on behalf of NCK by 


Norman B, Norman, a co-equal controlling shareholder of the 


company (DWR Dep., pp. 7-8). Perhaps this omission could be 


{ 
B. David Kaplan, who was at the time president of NCK and, with | 


explained in its turn on the ground that Bisco would not want 
to put himself in the position of suggesting that Kaplan, who 
was and remains friendly with Bregman, was also a co-conspirator, 
In this connection, it is interesting to note Bisco's reference, | 
in the next to last line of page 4 of his affidavit, to the fact 
that I "remained friendly” with Bregman in spite if my being 
fired by NCK. There is one othe: possible motive for Bisco's 

se of this motion as an excuse to drag in these extraneous 
matters, It is this possibility, more than any of the others, 
thet coustrains me to impose upon the Court by submitting this 
lengthy affidavit. In his zeal to advance the interests of his 
client, Organization, Bisco may be attempting to establish a 
foundation for an action by Organization against me when 
Bregman's claims are finally upheld, as I am confident they will 
ve. As far-fetched as this might seem to a disinterested 
observer, it would not surprise me at all. So, in the interest 
of self-protection, I am serving notice by means of this affi- 
éavit that I have no intention of allowing my position to ve 


prejudiced in such a manner. 
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10. Paragraph 5 of the Bisco affidavit atarts out 
with this straightforward sentence: “The following are 
references to tht ... deposition of Randall which bear upon 
his acting as attorney in a conflicting position first for 
Organization and then for Bregman for exactly the opposite sia« 
of the same transaction.” One would expect there to follow a 
neat and reasonably precise catalog of specific "transact ions” 
and of the facts showing that I have acted, at one time or 
another, as attorney in conflicting positions on opposite sides 
of those transactions. But let us leok closely at what actually 
follows in paragraph 5: 

(a) Bisco's first reference is to testimony 

concerning a subordination agreement signed in 1971 
vy Bregman and certain other sharenolders in connec- 
tion with a loan ty Chemical Bank to NCK. While it 
(8 certainly true, as I testified, that I repre- 
sented NCK as its house counsel with regard to this 
loan transaction and the related subordination 
agreements, I have never acted as attorney for 
Bregman in any matter having even the most remote 
relationship to the loan or his subordination 
agreement. There is no testimony to the contrary 
in the cited pages (92-108) of my deposition, Nor 
does Bisco make reference to any other testimony 

of mine which would support the assertion that I 


subsequently represented the opposite side of this 


transaction, Of course, he does manage to slip in 


the suggestion that I did something questionable, 
if not reprehensible, when I advised the bank's 
attorneys that “all agreements with major stock- 
holders were substantially identical." 
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(vo) The next sentence, beginning “The 
differences ...", purports to sum up ten pages 
of my testimony, but does not refer to any "trans- 
action” or to my acting as attorney in any recpect. 
Perhaps i am to be disqualified from representing 
Bregman because I "remained friendly" with him 
while having “differences” with Norman, 

(c) Bisco then refers to my testimony 
about certain agreements which I signed as a vice 
president of Organization and to the fact that I 
made a number of changes in the draft prototype of 
these agreements which had been prepared by his 


partner, Winkler. This, at least, is a reference 


to a "transaction", But Bisce neglects to mention 


that Bregman never signed any such agreement and, 
consequently, was not a party to the transaction. 
The agreements in question contain provisions re- 
lating to the rights and obligations of certain 
purchasers of the so-called Kaplan shares. Ag I 
stated several times in my testimony (DWR “ep., 
p. 44, lines 6-9; ». 163, lines 9-16), Bregman 
did not buy any of the Kaplan shares, 30 there was 
no reason for him to sign such an agreement, it 
is manifestly impossible for me to have ever 
represented Bregman on the opposite side of this 
transaction. 

(d) The next three sentences of Bisco's 
paragraph 5 can hardly de said to be illustrative 
of my acting as attorney on opposite sides of 
anything, but he does find an opportunity to re- 
fer again to my suspicious failure to mention the 
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June 17, 1970 agreement. Notice, however, that 

in this sentence Winkler, not I, 4s characterized 

as “the attorney for Organization.” (See, also, 

the reference to Winkler at the middle of page 3 

of the Bisco affidavit as "counsel for Organi- 

zation. ") 
This tedious analysis of the Bisco affidavit could be continued 
for many more pages, but it 1s not necessary to do so, It is 
sufficient for my present purposes so state that in paragraphs 
6 through 15 of that document, comprising the better part of 


seven pages, there is no explicit, or implicit, reference to an 


instance where, in acting as an attorney for Bregman, I repre- 
sented the opposite side of a transaction in which I had 
previously represented Organization and/or NCK. Those para- 
graphs are replete with references to cther, extraneous matters, 
such as my invoking the attorney-client privilege when Bisco 
thought I should not have done so, many more instances of my 
failure to tell someone or other about the June 17, 1970 agree- 
ment, the fact that I was paid a respectable salary for ny 
services to Organization and NCK, and so on, and so on, 

11. I will limit myself to one further comment on a 
particularly egregious example of Bisco's talent for taking un- 
related fragments of my testimony out of their original contexts 
and putting them together in a way that distorts their meaning. 
In the first sentence of paragraph 12 of his affidavit Bisco 
quctes a statement which I made on page 230 of my deposition in 
response to a general question about my duties and responsibili- 
ties as general counsel of NCK. As is obvious from the context, 
I was not referring in my answer to any particular transaction, 
but rather to the generality of transactions over the period of 


several years during which I functioned as counsel, I went on 
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to testify at page 232 that I did not represent NCK as an 
asterney in every transaction in which 4t was involved. No one 
knows this better than Bisco, whose firm acted as outside 
counsel for Organization and 4CK throughout this period, On 
the other hand, the testimony which is referred to in the next 
sentence of paragraph 12 of the Bisco affidavit was g.ven in 
response te questions concerning specific transactions in 1972 
as to which I did not perform the funetion of attorney for the 
company, and I so testified. (I have already pointed out in 
paragraph 10(¢) above two instance’ in which Bisco, in his 
affidavit, descrived his partner, Winkler, as acting 45 attorney, 
or counsel, for Orgenization in connection with these very same 
transactions.) Thus, the conflict or inconsistency which Bisco. 
would have led one to believe existed in my testimony turns out 
to be imaginary. Farther along in his paragraph 12, Bisco : 
places heavy emphasis .on the fact.that a number of changes in 
the draft of a particular document were made at my suggesticr. 
This, incidentally, is the agreement I referred to above in 
paragraph roc), which did not 4nvolve Bregman in any way, 8° 
the whole subject 43 irrelevant to the issues raised by this 
motion. Nevertheless, if the quéstion of my having acted 4s 
counsel for Organization with regara to this transaction were 

at issue, it is clear that my suggesting such "changes" does 
not, of itself, decide the issue one way or the other, This is 
simply another anstance where Bisco attempts to take advantage 
of the fact, which he well knows, that on 4 motion of this sort, 
4nvolving lengthy pleadings, numerous exhibits and extensive 
deposition testimony, the Court may not track down each and 


every cross-reference in the motion papers, but will tend to 


rely on the assumed integrity of counsel and accept their sworn 


statements at face value. 


12. inasmuch as plaintiffs have failed to show that 
I have committed any breach of professional propriety in acting 
as an attorney for defendant Bregman, the motion to disqualify 
and enjoin me from acting in such capacity should be denied, : 
A fortiori, the motion to disqualify and enjoin Messrs, Weil, 


Lee & Bergin must also be denied. 


Sworn to before me this 2ol—h._ 
day of January, 1975. 
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I. PLAINTIFFS! MOTION IS FRIVOLOUS 
AND MADE IN BAD FAITH 


THE LAW GOVERNING DISQUALIFICATION 
THE LAW, AS APPLICABLE, MANDATES DENIAL 
OF THE MOTION 


A. -Weil, Lee & Bergin have not represented 
either plaintiff in any manner whatever. 


B. Randall cannot be disqualified, inasmuch 
as he does not represent Bregman here. 


B.1. Randall did not represent Org. as 
attorney with regard to the documents 
upon which this action turns. 


a. Standard Stockholders’ Agreement 
SGA") (Px 1, 2). 


. Employment contract of 
dune 17, 1970 (Px 3). 


. Greene agreement and option 
(Px 9). 


- Randall did not represent Org. with 
_regard to matters collateral to 

this action. 

a. Bregman's stock purchases, 

vb. The bank subordination agreements, 


c. Kaplan transactions, 


PLAINTIFFS USE A VARIETY OF UNCONSCIONABLE 
TACTICS TO OBFUSCATE AND CLOUD THE ISSUES 


A, 


CONCLUSION 


Improper use of semantics, 
inaccurate and non-contextual 
references to the record. 


Deliberate confusion of individual 
factual situations. 


Continual insertion of issues 
unrelated to this motion. 


NATURE OF THE ACTION 


This is a Simple breach of contract action in 
which Bregman claims to have an option from plaintiff Greene 
to purchase certain shares of stock in plaintiff Org. Greene 
refused to honor Bregman's exercise of this ootion, thus 
generating Bregman's counterclaim against him for damages 
resulting from Bregman's lost Opportunity to resell them 
to Org. at a higher price under certain written contracts 


with it. (Bregman is not suing Org.) 
NATURE OF THE MOTION 


Plaintiffs move to disqualify Donald W. Randall 


and Weil, Lee & Bergin from representing Bregman as attorneys 
in this litigation. | 


PRECIS 


Plaintiffs' Motion is Frivolous and 
Mode _in Bad Faith 


Plaintiffs seek relief which they must know the court 
cannot grant. For one thing, Randall is not Bregman's attorney 
in this action, has netiner retainer nor responsibility for 
representing him tn it. The Bisco moving affidavit essentlally 
admits this. Randall cannot be removed from a position he does 
not occupy (infra p. 7 ). For another, no case cited by 
plaintiffs, nor discovered by defendant, has disqualified the 
new attorney (1.e., Weil, Lee & Bergin). (For detailed dis- 
cussion see infra PP-9,10-14). 

Finally, es will be demonstrated in detail at pages 

16-23 below, Randall did not -- as plaintiffs' moving affi- 


davit virtually concedes and the record establishes beyond any 


reasonable doubt -- represent either plaintiff in an attorney's 
capacity with respect to the written instruments that, under 
the parol evidence rule, are the transactions which control 
the outcome of this litigation. (Indeed, defendant has moved 
for summary judgment based upon such documents. A copy of the 
motion, which has been adjourned pending outcome of the within 
motion, 1s appended hereto for the court's attention as Attach- 


ment A.) 


Thus, plaintiffs make thls motion knowing that there 
are no grounds upon which it should be granted, and, moreover, 
frequently misstate the record in a desperate attempt to manu- 


facture a base for it (infra p. 27 ). 


II. The Law Governing Disqualification 
The law,is that to be disqualified an attorney must 


represent a party adverse to his former client against that 
. former client, in the same, or a closely related, transaction 


as in the former representation. (Infra pp. 10-14 <a 


III. The Law as Applied Here Mandates Denial of the Motion 


Randall does not represent Bregman as attorney in 
this action and did not represent or counsel either plaintiff 
in the matter being litigated, nor even in matters unrelated 
to the issues in this case but which plaintiffs invoke in 
their effort to confuse the true issues. Weil, Lee & Bergin, 
of course, never represented plaintiffs. As a matter of law, 
neither Randall nor Weil, Lee & Bergin eeceny the dual posi- 
tion required for disqualification. (For a detailed discus- 
sion see p. 14 et seq., infra.) 


IV. Plaintiffs Obfuscate and Cloud the Issues Actually 
Presented by This Motion. 


Plaintiffs repeatedly misstate the r2cord and take 


undue liberties with the testimony therein, and attempt to 


divert the court's attention from the issues presented on this 


motion to areas immaterial to it and having no relevance to 
‘the merits of the case. These tactics betray the frivolity 
.of this motion and plaintiffs' bad faith in making it. What 
is solely involved here is an attempted disqualification of 
defendant's counsel; other matters, even the merits of the 
parties' substantive positions, are of no relevance to this 
motion. hs 


/ 
Plaintiffs' tactics, categorized, are: 


4, Improper use of semantics, and improper citation 


of the record. 


For example, the Bisco affidavit uses the word 
"orepared" in reference to Randall's activities concerning 
the June 17, 1970 agreement (Px 3). However, Randall ex- 
plicitly qualified the sense in which he used that word to 
indicate his very limited role, not that of a legal represen- 
tative or counselor, with regard to that document. The Bisco 
affidavit ‘deliberately ignores Randall's qualification of that 
word in an attempt to give substance to this motion (see p. 28 
infra). Further, the Bisco affidavit adverts to Randall's 
use of the term "co-counsel" as though it implied that Randall 
was vested with the responsibility of a lawyer engaged to re- 
present defendant in this action. But, Randall's further 


testimony clearly shows that this was not the case (see p.30 


infra). 


As important as this refraining from candidly 
directing the court to the testimony as a whole, which 
would disclose its true meaning, is the moving affidavit's 
improper citation and misconstruction of the record. For 
example, in 914, 1t patently misquotes the record to make 
it appear that Randall testified that Weil was not oblivi- 


ous to the ethical issue. In fact. ho' ever, the pronoun 


in the record is "I" (namely, Randall) and a portion of 
tne testimony is omitted without any indication. Actually, 
Weil had inquired of Randall as to possible conflict of 
interest, and received thoroughly reassuring information 
(DWR Dep. pp. 273/19 - 274/24). 

This is only one of many such misstatements, 
designed to cast a pall of impropriety upon Weil, Randall 
or Weil, Lee & Bergin (see p. 27 et seq. infra). 

B. Deliberate confusion of separate factual 
situations to infer impropriety, a tour de force of ob- 


fuscation. ’ ' 


1 : 
For purposes of brevity, deponents will be referred to 
by initials only: DWR (Donald W. Randall), WWB (Walter W. 
Bregman, defendant), NBN (Norman B. Norman, president of 
plaintiff Org.). Page references are to page/line, where 
that information is available in the deposition (e.g., 

DWR pp. 211/17 - 212/13 refers to page 211, line 17 through 
page 212 line 13). 


For example, the Bisco uffidavit commingles the 


Kaplan and Greene transactions to suggest that what limited 


acts Randall did perform regarding the Kaplan deal were, in- 
stead, connected with the Greene matter. They were not (see 
p. 31 infra). 

‘The moving affidavit also deliberately confuses 
Randall's advice to Bregman in June 1973 in connection with 
one subject (his resignation) with that given ‘n October 1973 
concerning another (his involuntary termination) to make it 
appear that defendant's claim of privilege was improper and 
to misuse the Randall memo attached to the affidavit as Exhibit 


A (incompletely quoted as it 1s). (See p. 33 infra.) 


C. Continual insertion of issues unrelated to this 
motion, which have no bearing on disqualification, and are not 
even related to the merits of the case. 

For example, whether Randall. Norman and Winkler 
knew, remembered or forgot, or Randall concealed his know- 
ledge of, the June 17, 1970 agreement (Px 3) has nothing to” 
with whether Randall previously represented either plaintiff 
as an attorney in the same transactions as are involved in 
this litigation, and whether he is now serving as an attorney 


representing defendant herein. (See p. 35 infra.) 


. ecm natant 
eee nn ent enanant 


DISCUSSION AND ANALYSIS 
I. PLAINTIFFS' MUTION IS FRIVOLOUS 

AND MADE IN BAD FAITH 
: Plaintiffs' motion asks the court to perform an 
impossible task: to disqualify Randall from a position he 
does not occupy. The moving affidavit recognizes that 
Randall does not represent Bregman in this case (p. 9 infra), 
thereby bespeaking the frivolity and bad faith of this motion. 
(See Redd, p. 10 infra.) 

Randall has ro retainer and no responsibility in 

this action. 
"(Mr. Hafner] Q. Mr. Randall, were you 
retained by Mr. Bregman or Mr. Weil or 
the firm of Weil, Lee & Bergin as co- 
counsel in this action? 


A. Ne. 


Q. Were you engaged to represent Mr. 
Bregman in this action? 


A, He. 


Q. Do you have any responsibility for 
the strategy or handling of this lawsuit? 


A. No. ” if 
DWR Dep. pp. 280/23 - 281/8. 


a 


"(Mr. Bisco] Q. Yeu said at. page 30 I 
might say co-counsel for Mr. Bregman which 
is the firm of Weil, Lee & Bergin and then 
you were asked who was the other counsel 
and you answered me. You were then asked 
when did you become counsel. ‘Answer: On 
or about July 15, 1973'. 
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peer NO eR ama me hm 


MR. WEIL: Obviously there was no such 
litigation in July of 1973. 


A. So, therefore, -- then I will put it 

on the record just to make it clear -- 

when I used the term co-counsel in the 
previous testimony it was intended to mean 
only the fact that I have in the past since 
or subsequent to July 15, 1973 acted as 
counsel for Mr. Bregman on what you might 
call a personal basis in connection with 
certain matters and it was not intended to 
mean or imoly that I mean co- “mean co-counsel with 
the firm of Weil, Lee & Bergin in the pend- 
ing litigation in connection with which this 
testimony is being given. 


Q. Yet you advised with them often about 
the pending litigation, did you not? 


A. 
DWR Dep. pp. 211/17 - 212/13 
(emphasis added). 


* 


"A. Again, I will say Mr. Breeman from 

time to time during the period from -- 
certainly after July 15, 1973 up to about 

the end of 1973 called upon me from time 

to time for advice, legal advice, and coun- 
sel concerning various matters which I fur- 
nished to him. As I just testified there 
are no pendins or outstanding matters as to 
which I am currently counseling Mr. eremnan 
on as attorney. ; 


Q. Or currently counseling Mr. Weil or his 
firin? 


A. I am not retained by Mr. Weil's firm. 

I have no fee arrangement with Mr. Weil. I 
am here pursuant to agreement simply to avoid 
the necessity of going through legal process 
to compel my being here as an accommodation 
to your firm and to the parties. However, I 
am here as a witness. My compensation for 


participating in these proceedings is 
represented or has been and will be re- 
presented in each case by the sum of $32 
for each such appearance which is the 
statutory witness fee and mileage." 
DWR Dep. pp. 216/18 -217/13 
(emphasis added). 

Randall does not occupy a dual position in this action 
as the above record shows. 

Plaintiffs make no suggestion, nor can any be drawn 
from the record, that Weil, Lee & Bergin ever occupied any 
such position. | 

Plaintiffs' own acknowledgment, in the Bisco affi- 

.davit (13, p.10), that Randall was not engaged as counsel in 
this litigation bares the fatuousness of this motion. 

It is clear on its face that plaintiffs' motion is 
a trifling one, made to delay consideration of defeniuat's 
long-standing motion for summary judgment and to vent the 
spleen of Org.'s "boss" and major proprietor (DWR Dep. pp. 


113-114) against the disfavored Randall (DWR Dep. pp. 109-113). 


Beyond clutching at straws, plaintiffs undertake in this 


motion t*> manufacture them as well. 

Further to the frivolousness of this motion, plain- 
tiffs are undoubtedly aware that in no case cited by them nor 
discovered by defendant has the new attorney been disqualified, 
even where he was associated with an attorney who was dis- 


qualified due to a conflict of interest. 
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The courts take a very dim view of motions of this 
‘sort made without adequate factual basis (see Point II, 
infra), as can be seen in a recent case decided by the District 
Court of Utah. In Redd v. Shell 011 Co., 1974-2 T.C. 975,392 
at p. 98,272 (D. Utah 1974) where an attorney, without ade- 
quate investigation of the facts as to opposing counsel's 
actual pepedentabion of the client, made a completely ground- 
less and frivolous mot Lon to disqualify opposing counsel based 
on affidavits entered by third parties in other unrelated ac- 
tions, the court not only refused to disqualify but fined the 
moving attorney $5,000 for making such a motion. (For further 
discussion of Redd, see p.13 infra.) | 

Redd reflects that motions such as the one now be- 
fore this court should not be lightly or lLrresponsibly made. 
They put ape cde sees Chan 2 endene ts right to counsel of 
his choice, as important as that may be. They charge attorneys 
with having acted improperly or in an unprofessional manner. 
Mere fliing of such motions may subject accused lawyers to 
opprobrium. 


II, THE LAW GOVERNING DISQUALIFICATION 


To be disqualified for conflict of interest an at- 


torney must represent a party adverse to his former client 
against that former client, in the same, or a closely related, 


transaction as was involved in the former representation. 


T. C. Theatre Corp. v. Warner Bros. Pictures, Inc., et al., 


113 F. Supp. 265 (S.D.N.Y¥. 1953). 
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"([WJhere any substantial relation- 
Ship can be shown between the subject 


matter of a former representation and ~ 

that of a subsequent adverse represen- 

tation, the latter will be ereRioriad”. 

F. Supp. at 268 (footnote omitted; 
emphasis supplied). 
As shown below, neither prong of this bi- 

furcated test is satisfied in the instant motion; dis- 
qualification is improper if not impossible. 


The T.' C. Theatre court disqualified an attorney 


(Cooke) retained by plaintiffs' attorneys of record. Cooke 


had previously represented defendant in an action brought 
by the government which raised the same issues as were in- 
volved in the later private treble damage action. A second 
motion was made to disqualify Kahan, trial counsel in the 
private action. He had also represented Cooke in en action 


for fees due on the prior government suit (idem at 271). 


The court refused to disqualify Kahan; it would not infer, 
without proof, any disclosure to Kahan of confidential -in- 


formation that might have been learned by Cooke in the 
earlier action: 


"The Court is not required to indulge 
in any presumption that Cooke has 
divulged confidences reposed in him 

by his former client simply because 

he is now engaged in a law suit with 
them. The presumption would be to the 
contrary. There is even less bdasis 

for the claim against Messrs. Garfinkle 
& Adler. Movant again presses upon the 
Court a "presumption" that they must 
have retained Cooke in order to make 
use of confidential information he 
received in the course of his former 
employment. It's not clear why it 
should presume the ettorneys have 

acted unethically. On the contrary, 


— 
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I would presume that Messrs. Garfinkle 
& Adler had no such motivation." 
Idem at 272. 

tT. C. Theatres holds, then, that even an 
attorney who has been associated with a disqualifiable 
attorney will not, without more. be reached dy any taint 
of improper representation. 

Defendant's description of the delimited scope 
or disqualirication is also supported by Cord v. Smith, 
338 F.26 $76 (9th Cir., 1964), and American Can Co. 

v. Citrus Feed Co., 436 F.2d 1125 (5th Cir., 1971). 
In Cord, tha court disqualified an attorney (Young) from 


further representing Smith (pleintiff-appellee) because 


: / : 
Young had! formerly represented Cord (defendant-appellant) 


in the same matters as those being litigated. However, 
the court did not disqualify Murray, who had "already been 
associated as attorney some time ago in this proceeding here”. 
Idem at 520. Rather, the court expressly allowed him to con- 
tinue representing Smith. | 

| This rule, that the disability does not reach 
beyond the attorney who bes actually engaged in both repre- 
sentations, or his partners, was also followed in American 
Can Co., supra. 


"To substantiate a motion for dia- 
qualification, the movant must first 
show an attorney-client relationship 
exists or existed. Once this is shown, 
liability to disqualification extends 

to partners and employees, of that 
lawyer who participated in the attorney- 


client relationshi Idem at 1129 
(emphasis supplied). 


OMEN I RI TE RAI REE PRE EE PE EN IE AOR I BO 8 AN RE ORI 5 REE BE RNA RT 


American Can had retained two firms as co-counsel. 
Both were employed by. paid by and responsible to it. 
Ericson. a partner in one firm, had represented defendants 
in unrelated tax matters and appeared in the instant action 
"of counsel". The court disqualified him, his partner 
(Allison) and their firm from representing plaintiff; 
the Allison disqualification was based on Knowledge imputed 
to him from Ericson. The court, however, would not take 


the next Step and apply an "imputation-on-an-imputation" 


to the firm which was co-counsel or to Miller, one of its 


partners. 


"Carriage of this imoutation-on-an- 
imputation to its logical terminus 
could lead to extreme results in no 
way required to maintain public con- 
Fidence in the bar.... Ultimately all 
counsel for the parties in the present, 
Suit could be disqualified....Such a 
rule would be unsound logically and 
indefensible practically." 

Idem at 1129. 

Finally, Redd, supra p. 10, expresses the 
attitude of courts when faced with motions of this type, 
whicn must, of necessity cast professional aspersions upon 
the accused attorneys. 

In Redd the court refused to disqualify an attorney, 
and the firm with which he was associated, from representing 
plaintiff. The attorney, Burbidge, had previously been 
associated with one of Shell's attorneys, the firm having 
represented Shell in other similar actions. The firm's 
activities notwithstanding, the court found that Burbidge's 


representation of Shell was limited to four instances, in 
none of which were the issues raised similar to those posed 


by the current case. In refusing to disqualify, 
though Burbidge had actually carlier represented 
the court held that the Prior representation was 
substantially related to the instant action, the keystone 
of this rule of Law (see conclusion of law 76 at p. 98276, 


idem). The court also found an inadequate factual foundation 


for purposes of the motion: 


"The rule of T. Cc. Theatre Corp. only 
Sanctions disqualification Of an attor- 
ney for prior representation of an ad- 
verse party when the disqualification 
is based upon an adequate evidentiary 
foundation. It does not permit dis. 
qualification based upon speculation 

Or Suspicion that confidential in- 
formation may have been obtained during 
the course of a young lawyer's associa- 
tion with a large firm. Attorneys are 
not presumed to behave unethically." 
Idem p. 98278. 


propriety 
conduct without adequate 
itself improper." 
Idem p. 98279. 


III. THE LAW, AS APPLICABLE, MANDATES 
DENIAL OF THE MOTION 


Applying the law to the facts, as they appear 
on the record, Weil, Lee & Bergin cannot be disqualified. 
Neither can Randall. 

A, Weil, Lee & Bergin have not represented 
either plaintiff in any manner whatever, and plaintiffs 


do not suggest any such representation. Disqualification 
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as to Weil, Lee & Bergin cannot stand on any dual 
representation basis. The requisite evidentiary basis 
(Redd, T. C. Theatres, supra) is also lacking, for there 
is no suggestion that Weil, Lee & Bergin received any 

conridential information whatever from Randall. In fact. 
Randall did not possess any information of a confidential 
“nature which would have been, or in fact was, unknown to 
Bregman. (Infra pp. 16, 19.) 

B. Randall cannot be disqualified, inasmuch as 
he does not represent Bregman here (supra p. 7, et seq.). 
Moreover, even assuming, arguendo, that he were Bregman's 
lawyer, retained in this litigation, he does not meet the 
further required test that he have formerly represented 
@ plaintiff as an attorney, or have exercised "counselship" 
to either of them, as the Bisco affidavit puts it (92, Oy ey 
and 910, p. 7), in the matter under consideration or one 
substantially related to it. This case deals only with 
Bregman's right to exercise the Greene option and to resell 
the shares thus purchased to Org. at book value upon the 


termination of his employment by Org. Randall did not 


represent or counsel Org. as to either the Greene option, 


or even the unrelated Kaplan stock sales plaintiffs introduce 
(pp. 21, 24 infra). Neither did Randall represent or counsel 
either plaintiff as a lawyer in connection with Bregman's 
employment contract of June 17, 1970, or the provisions of 
the Standaxd Stockholders’ Agreement of October 25, 1967 
which the June 17, 1970 agreement incorporated into itself 
by reference (p. 16 et seq., infra). 

It was Frederick E. Winkler, Esq. whe was Org.'s 
counsel regarding the Kaplan and Greene transactions (Bisco 


affidavit, 94, p. 3, 95, p. 5). 
~100a-~- 
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B.1l. Randall did not represent Org. as 
attorney with regard to the documents 


upon which this action turns 
As defendant's pending motion for summary judgment 


(Attachment A hereto) amply demonstrates, this case turns on 
the legal effect of a contractual trilogy: Bregman's 
Standard Stockholders' Agreement (Px 1, 2); Breguan's 
employment contract of June 17, 1970 (Px 3); and, the 
agreement between Greene and Org. granting Bregman an option 
to purchase 5,000 shares of Org. stock. 

As we shall now show, Mr. Randall did not represent, 
n=gotiate, render legal advice to or act in his capacity “ 
counsél for Org. with regard to any of them. Therefore, in 
this matter, he could not now be improperly taking an ad- 


verse position against Org. with respect to them. 


a. Standard Stockholders' Agreement ["SSA"] (Px 1, 2) 


The form SSA executed by Bregman and other employees 


was in use before Randall was hired and was neither drafted 
nor prepared by him (DWR Dep. p. 233); he was not asked to 
render any legal advice to Org. with regard to tnem (DWR Dep. 
pp. 233, 238, 239) and did not negotiate for, consult with. 
or receive any confidential information regarding them from 


Org.” (DWR Dep. pp. 234, 239). 
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Further, he was not involved, as a lawyer, in the 
ancillary documents which accompanied the execution of the 
SSAs, (infra p. 2h). 


"Q Mr. Randall, I refer you to the 
Standard stockholders' agreement signed by 
Mr. Bregman and previously identified as 
Plaintiffs' Exhibit 1. suld you take a 
look at that and refresh your recollection 
as to it. Did you render any legal advice 
to NCK with regard to this document? 


"A I think I have testified before to some 
extent on this point but again to sum it up. 
The document which is marked as Plaintiffs! 
Exhibit I is a copy of a four-page printed 
form which bears the title "Stockholders! 
Agreement.' This form of agreement was 
being used when I Joined the company in 
1967 as the basic agreement between the 
company and each individual who purchased 
the shares of the company. It is my under- 
standing based on knowledge that I acquired 
while I was employed by NCK and was perform- 
ing the functions of Secretary and/or house 
counsel that this form of agreement had been 
in effect and had been used for this purpose 
for at least several years prior to 1967 _ . 
substantially in this exact form. 


"Q Did you draft it? 


"A Obviously I did not draft it because as 
I said it had been in effect in this form 
for a number of years. 


iL 


Q Did you render any legal advice to 
NCK with regard to the transaction shown in 
tnat document? In other words, the trans- 
action between NCK and Mr. Bregman. 


"A Let me see if I understand you. The doc- 
ument which has been marked Plaintiffs' Exhibit 
I is an agreement covering -- and I think there 
is adequate testimony in the record on this -- 
covering a purchase of shares of Stock what 

was then Norman, Craig & Kummel, Inc. by 

Mr. Bregman and I think I already testified 
that in view of the date of this document, 
which is October 25, 1967, I have no recoll- 
ection of having been involved in the trans- 
action at all. 


"Q So the answer to my question is? 


"A The answer to your question is no. 


"Q Did you negotiate in any way for 
NCK with Mr. Bregman with regard to this 
transaction? 
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"A No. 

"Q Did you represent NCK in any 

manner with regard to this transaction 

as an attorney? 

"A “Be. 

"Q Do you know who did? 

"A I think we ought to make it clear that 

having reduced the terms and conditions of 

the holding of shares as between the company 

and individual shareholders to a printed 

form, it became essentially unnecessary for 

anyone to function in a role of attorney with 

regard to each of these succeeding transactions.” 
DWR Dep. pp. 232/10 - 234/14. 

Randall's testimony also clearly shows that 
prior to his employment, employee share purchases had been 
handled by Roselou Flanagan, a non-lawyer employee of Org. 
(DWR Dep. pp. 16/19 - 17/5 and 71/5 - 71/17.) 

With regard to the SSAs, then, Randall was not 
representing Org. as a lawyer. Indeed’, they presented no 
necessity for legal representation, having been reduced to 
a "fill-in-the-blanks", garden variety, printed form agree- 
ment. Randall would not occupy a dual position as to the 
SSAs. 

b. Employment contract of June 17, 1970 (Px 3) 

Prior to his transfer to New York, while Mr. Bregman 
was in charge of NCK's European operations based in London, 
he negotiated with B. David Kaplan'(a non-lawyer) the terms 
of his transfer and eventual assumption of the presidency 


of the New York company. The negotiations, which took place 


on the continent, were memorialized in a letter (Dx 9) 


written by Bregman (WWB Dep. p. 38/10-14) and sent to 


Kaplan. ! 
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(DWR Dep. pp. 240, 241) which formed the basis for the 


formal employment contract (Px 3). 
",.. The draft that I wrote was based in 
turn on a written memorandum or letter from 
Mr. Bregman to Mr. Kaplan in which Mr. Bregman 
* set out the terms of the agreement that had 
been reached between him and Mr. Kaplan con- 
cerning his coming back to New York from his 
post in London and the various details in 
connection with that transfer. On the basis 
of that document I prepared a draft and I 
think it is fair to say that the -- that 
Plaintiffs' Exhibit 3 is substantially in 
the forn of my draft. " 
DWR Dep. pp. 241/2-11. 


+ % 


"A... (Plaintiffs' Exhibit 3] was prepared -- 
was written, typewritten, at the direction of 
Mr. Bregman and Mr. Kaplan, and when it was 
completed in this form, to the best of my . 
recollection, the -- one or more copies were 
delivered to Mr. Kaplan who, again, as I 
recall undertook to have the document executed 
by himself and Mr. Bregman. " 


DWR Dep. p. 7/10-16. 
+ & & & 
"A It is my recollection that a Signed copy of 
this document was returned to me in due course, 


whenever that was, and I placed that copy in 
the files which I maintained of similar agree- 


ments. "— 


DWR Dep. pp. 8/23 - 9/2 


Randall took no part in the negotiations leading 
up to that contract (DWR Dep. p. 241/21) and received no 
confidential information regarding it which was unknown to 
Bregman. (Ibid.) The operative portions of both Py, 3 and 
Dx 9, insofar as *ais action is concerned, are substantially 


identical: 


"Q Defendant's Exhibit 9C, the para- 
@raph on that page, page 3 of that document, 
numbered 4A. Would you read that, please. 
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"A I think we have to back up to the 
language that leads into paragraph 4A. 
The gist of which is that Mr. Bregman 
is saying that certain changes ought to 
be made and I will cuote. ‘In the un- 
likely event that you wish to sever my 
relations with the company or remove 
me from the position of CEO. This 
should include A: Payment in full on 
all my shares owned at the time with- 
out regard to the three year vesting 
period described in the current stock- 
holders' agreement. ' 

"Q Mr. Randall, what do you under- 
stand the initials CEO to mean? 


"A I think it is clear from the context 
of Mr. Bregman's letter that CEO means 
Chief Executive Officer.. 


"Q What did you do or what was the 
outcome of that particular passage of 
Mr. Bregman's letter, Defendant's Exhibit 
9C? 
"f Referring now to Plaintiffs' Exhibit 3, 
paragraph 8, the provision that has just 
been quoted from Wr. Bregman's letter, is 
reflected in Plaintiffs' Exhibit 3 in the 
following language: ‘If your employment 
is terminated by NCK, all shares of the 
capital stock of NCK then owned by you will 
be repurchased in accordance with the second 
part of paragraph 3 (If the Stockholder (i) 
should at any time die:) of the Stockholders’ 
Agreement dated October 25, 1967 between you 
and NCK, without regard to the length of 
time you have held such shares. Your Stock- 
holders' Agreement is hereby amended accord- 
ingly. ' 


"Q Mr. Randall, I will refer you to page 
4 of Mr. Bregman's letter of January 1, 1970 
which has been identified as Defendant's 
Exhibit 9D and I would like you to read that 
Subparagraph numbered 5B on that page for the 
record, please. 


"A Paragraph 5B reads as follows: ‘Under the 
current stockholders’ agreement, I believe my 
as back upon termination can be limited to 
20,000 per year and 4% interest on the unpaid 
balances. Obviously this 1s unreasonable in 
today's money market. I suggest a program of 
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payment in equal fifths (20% per year) 
With average yearly bank rate interest 
paid on the unpaid balances. ' 


"Q As to that specific passage of 
Mr. Bregman's letter. what did you do or 
how was that provided for in the June 1970 
agreement? 


"A Referring to 2laintiffs' Exhibit 3, 
paragraph 9, the language that I have just 
read from Mr. Bregman's letter is incor- 
porated in that document as follows: 
'If your employment with NCK is terminated 
for any reason, either by you or by NCK, 
payment for the shares of capital stock 
of NCK repurchased from you will be made 
in five equal ar 7. installments. The 
first such insta. .ent will be paid at 
the closing and the remaining install- 
ments at yearly interest intervals there- 
after, with interest from the closing date 
at a rate equal to the average prime rate 
charged during the period by the principal 
New York banker of NCK. Paragraph 5 of the 
Stockholders' Agreement dated October 25, 
1967 between you and NCK is hereby amended 
accordingly. ' 

DWR Dep. pp. 248/12 - 

250/25. 


Randall modified the language in Dx 9 to put it 
in more readable form at the express direction of Kaplan 
(DWR Dep. po. 7, 286). 

c. Greene agreement and option (Px 9) 

The Greene agreement was drafted by Mr. Winkler 
(DWR Dep. pp. 62, 138) whose firm was Org.'s attorney with 
regard to it and the related and underlyir.z transactions. 
(Bisco Affidavit 94, p. 3; 95, p.- 5) It was Winkler who 
"worked out the details" of the Greene deal ( NBN 
Dep. p. 19). 


Randall was not acting as Org.'s lawyer with 


regard to: the option agreement; he merely suggested several 
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changes with respect to it in his capacity as a financial 


officer of Org. (DYR Dep. pp. 4. 228, 229). [Mr. Norman 
relicd rather heavily on Randall's financial expertise. 

(NBN Dep. p. 16)J] For example, Randall Suggested that the 
effect of Org.'s current position on repurchases be ex- 
pressed as @ ratio of current assets to current liabilities, 
rather than in dollar terms and that the determination of the 
current ratio be accomplished through Org.'s regular internal 
audit procedures (Px 990A, ©. 3). 

His limited, and certainly non-lawyer. role is 
reflected in the language cf Winkler's transmittal letter 
of August 25, 1974 (Px 12) which asks no advice, refers to 
no consultation, and raises no legal issues. Randall was 
merely sent the documents as a custodian after the deal had 
been made: "Here are copies..." (Px :22)5 Ts contrast, 
ne aS can be seen in Winkler's September 8, 1972 
tran: sal letter to Beresford (Px 10), Winkler clearly 
casts himself alone in the role of attorney: yee have pre- 
pared ... I have eliminated ... I have retained ..." and 
Seexs the advice of only Beresford, a non-lawyer, "... please 
look this over and let me have your comments." (Emphasis 
added). 

As shown above, Randall was not acting as attorney 
for Org. with regard to any of the documents upon which this 
action turns. 

Beyond that, what trivial contacts he might have 


had, here and there, with them were 80 polar in nature to 


the highly responsible and important exercises of judgment, 
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negotiation, and corporate decision making for which Cord 
relied upon Young (see 338 F.2d at 522, 523) as to make 
the excerpt from Cord quoted at the end of plaintiffs! 
memorandum of law grossly inapposite to the Randall type 
and level of activity (what there was of it) relied upon 
by plaintiffs to Support the within motion. 

B.2. Randall did not represent Org. with 

regard to matters immaterial to 
this action 

In the-course of taking depositions, plaintiffs have 
introduced a great number of documents which have no bearing 
on the outcome of this case, and which can serve only’ to 
obscure the issues truly involved here. (See, Point Iv (¢) 
PD. 35 infra.) For example, there is no Question that the 
"Major Shareholders" were required to subordinate their re- 
purchase rights to the Chemical Bank and Chase Manhattan, but 
this would in no way affect Bregman's present rights in the 
Greene shares. Similarly, there is no dispute that Kaplan 
Sold his interest in Org. and that the largest part of the 
shares representing that interest was Purchased by Greene; 
and there is no controversy here over the transaction by which 
tnat transfer was effected (Lives) Pie), 

These collateral documents may be conveniently 
divided into three Broups: (a) those dealing with various 
of Bregman's stock purchases, (b) those dealing with the: bank 
Joans, and (c) those concerning Kaplan's sale of shares to 
NCK employees (not including Bregman) and to Greene. 
a. Bregman's stock purchases 

Despite their irrelevance for purposes of this 


action, plaintiffs have introduced a number of documents — 
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relating to Bregman's original stock purchases (Px 13-23), 
Randall did not draft these Gendes (see, e.g., DWR Dep. p. 72), 
His only function was to transmit the later of them to Bregman 
for his records (DWR Dep. p. 8s) ;4 see, also, p.16 supra. 

b. «The bank subordination agreements 

These documents (Px 7, 8) subordinate the Major 
‘Shareholders! rights to those of the two banks which lent Org. 
substantial sums of money. Bregman was a Signatory, but since 
the loans have been satisfied, the netennenis can have no 
effect here. (DWR Dep. p. 92.) 

Randall's role regarding the Chemical loan was a 
limited one and could be said to be secondary to that of the 
bank's attorneys (DWR Dep. p. 98, Px 4) and he was not in any 
way involved in the Chase Subordination Agreement (DWR Dep. 

p: 106, Px 8). His only contact with Bregman regarding them 
was to transmit Px 7 to him. (Px 25, DWR Dep. p. 107.) 
ec. Kaplan transactions 

The Kaplan shares were purchased by Greene, 

Roncarelli, Myers, Beresford, Norman, and possibly Maas. Mr. 


Bregman, unwilling to commit any funds to the purchase of 


p BF). 4 . 69), 
" 17 {p. 3}, ie 18" (p. bj, 2 
pb. 87). 


15 (p. 78), Px 16 (p. 79), 
Pj 685, 


Px 
Px 19 (p. Px 20 (p. 


these shares, declined their offer to him (WWB Dep. pp. 19, 20, 
24). In the course of these transactions, the preparation of 
the documents relating to them fell, as Mr. Bisco clearly says 
in fils affidavit, to Mr. Winkler and the non-legal functions 
ide. jessica by Mr. Beresford. (DWR Dep. p. 161, Bisco 
affidavit, 4, p. 3, 95, p. 5.) 

Beresford, who was responsible for "expediting" the 
Purchase of these shares by his fellow employees, was not en- 
titled, according to the bylaws of NCK, to sign the agreements 
On behalf of the corporation, since his position, "Chairman of 
the Executive Committee” was not one authorized by the bylaws 
(DWR Dep. p. 261). As Randall testified, he signed these 
documents as Vice-President as a result of that -sttuation at 
the request of Mr. Beresford, whose office adjoined his own 
(Px 27, DWR Dep. p. 262), 

Winkler, who was "handling the details" (NBN Dep. 
P. 19), did not ask Randall's advice or counsel regarding 
these documents, but merely transmitted them to him for safe- 
keeping. 

Randall, upon receiving Winkler's draft (Px 28), 
modified it to make it more readable and understandable 


-(DWR Dep. p. 267). This exercise by Randall was an applica- 


tion of his writing rather than his legal skills: 


"eo. I think it le a fair characteriza- 


tion of the changes to say that they 
are either editorial, they are you might 
even say in some situations aesthetic. 
They are not subject to someone pointing 
. Out something to the contrary -- they do . 
not in any respect change nor were they 
intended to change the substance of the 
document, and I think if we were to go 
through these changes line by line we would 
see that they do not change the substance 
of the document. To {llustrate that point, 
I would only or I would refer to the final 
paragraph of the document numbered 2 in 
which the entire language is changed and 
there is virtually no word that ls the 
same in the same place and yet the gist 
of those two paragraphs in my judgment 
is identical. It so happens that I sharp- 
ened up my editorial pencil, and I took . 
some liberties with Plaintiffs' Exhibit 28 
and made a lot of changes of that nature 
which I thought were improvements. 


"MR. BISCO: More aesthetic? 
"A Aesthetic, Editorial -- 
"MR. BISCO: What do you mean by editorial? 


"A For the sense of clarity, consistency 
and all that. As I say -- " 


= + + & 


"MR. BISCO: You made those changes out of 
your legal training and your aesthetic 
considerations. 


"A I don't know that my legal training had 
anything to do with it. I made the changes 
because I thought the language of the docu 
ment as first written was not as clear and 
concise as it could be and, therefore, since 
I probably did not have anything else to do 
that afternoon, I decided to neaten it up 


& Bit,” 
(DWR Dep. pp. 266/24 - 
267/22, 268/9-17.) 


After the documents had been prepared, Randall re- 
presented the individual purchasers at the closing and sent 
to them the documents that were executed (Px 36-40). | 

The character of this individual representation can 
be seen in the language of the various doeunente to Roncarelli, 
Myers and Beresford: "I delivered on your behalf ...." (Px 34, 
36) NO). Mopeover, the memoranda between Randall and Roncarelli 
dealing with the Kaplan transaction clearly show that Randall's 
involvement as far as Org. was concerned was minimal (DWR 
Dep. p. 155) and that he was acting merely as a conduit for 
the information to be passed on from Mr. Norman to Roncarelli 
(Px 37-39). | 

Although Randall did raise certain questions re- 
garding the stock transfer tax payable upon the transfer of 
the shares, there is no more relationship between that tax 


transaction and the matters involved in this suit than there 


is regarding the Kaplan sales of shares, in which Bregman did 


not participate and which are not in issue in this action. 
IV. PLAINTIFFS USE A VARIETY OF 
UNCONSCIONABLE TACTICS TO 
ORFUSCATE AND CLOUD THE ISSUES 
Improper use of semantics, 
inaccurate and non-contextual | 
references to the record 
One of the tactics of the moving affidavit is to 


ignore the tenor and sense in which certain words clearly 


were used in depositions, and to favor the court with only 

those portions of the transcript which, standing alone, might 
bolster plaintiffs' motion. But they have been taken out of 
the context within which they have quite a different meaning. 

For example: 

Paragraph 3 of the moving affidavit states, "The 
turning point of this case really depends upon an agreement 
dated June 17; 1970 which was prepared by the witness Randall 
and a copy of which is annexed to the complaint herein as 
Exhibit B". It uses the term "prepared" without any further 
qualification or explanation, to imply that Randall had ad- 
mitted preparing the document as a lawyer representing Org. 


in the transaction. Randall, however, had made thoroughly 


clear what he actually meant. 


\ 
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"A The document in question was prepared -- 
was written, typewritten, at the direction 
of Mr. Bregman and Mr. Kaplan, and when it 
was completed in this form, to the best of 
my recollection, the -- one or more copies 
were delivered to Mr. Kaplan who, again, 
as I récall undertook to have the document 
executed by himself and Mr. Bregman. 

(DWR Dep. p. 710+ 16.) 


Later, Randall again explained his use of the word 
as follows: 


"Whether I prepared this specific document, 
prepared in the sense of having it typed 
or otherwise had anything to do with 1¢, 2 
really don't know at this point.” 

(DWR Dep. p. 70/6-9.) 


"Q And would you normally prepare docu- 
ments like that?" 


"MR. WEIL: Are you using the word prepare 
in a sense that the witness just explained 
his understanding of it, Mr. Bisco?" 


"MR. BISCO: Yes." 
(DWR Dep. p. 70/20-25.) 


Further: 


"MR. WEIL: Again, Mr. Bisco, you are 
uSing the word prepared in the Sense that 
the witness has previously explained, is 
that correct?" 


"MR. BISCO: ‘Yes, I am satisfied if he says 
he typed it, he dictated it and it was pre- 
pared." 


"MR. WEIL: Without drafting the language." 


"{Randallj: "A But I have not, in my 
testimony at least this morning, used the 
word 'dictated' anywhere." 


"Q When I say prepared, what do you under- 
Stand by it? Maybe I will be Satisfied 
with that." 


"A We did, or you asked me a question which 
I understood to mean did I draft, in the way 
in which the word draft would be used by a 
lawyer, did I draft the exhibit which was 
Previously marked as No. 14. And I told you 
that I was certain that I had not drafted 
that document. 


"Q Well, suppose I ask you if you have «-" 
"A If you ask me if I drafted this document 


I will tell you that I am certain I did not 
draft this document." 


Idem pp. 76/15 - 77/11 
(emphasis added). 
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Thus, the very document upon which, plaintiffs 
concede, this case depends as its turning point was not the 
product of a lawyer representing or counseling a client, but 
of a scribe carrying out the substantive directions given him 
by Kaplan (a layman) and originated by Bregman himself (supra 
pp. 18-21). the moying affidavit's effort to disguise that 
fact by misciting and playing upon the word "prepared" is 
shoddy and futile. 

As a second example of misuse and misconstruction 
of terms, reference is made to Parag eye 1 of the sited affi- 
davit, stating: "He tried to explain what he meant ee by 
using the term 'co-counsel' (210-212). He had said at page 
30 that he was 'co-counsel for Mr. Bregman' with the firm of 
Weil, Lee & Bergin and that he became counsel on or about 
July 15, 1973 which was the exact date of his termination of 
employment with Organization (30-31)." 

Randall, as pointed out above (supra p. 7 et. seq.) 
no- retainer nor responsibility and is not "co-counsel "with 
the firm of Weil, Lee & Bergin. Randall unmistakably explained 
his use of that term (supra p. 8 ), and it in no manner 
justifies the inference from it that the Bisco affidavit seeks 


to foist upon the court. 


Randall did not testify, as the Bisco affidavit 
would have it, that he had participated in discussions 
&S_coO-counsel with Weil. Lee & Bergin representing defendant 
in the declaratory Judgment action. He was Mr. Bregman's 
personal attorney and, as one of two lawyers present at 
the meeting, each representing Bregman, albeit in differ- 


ent capacities, his use of the term "co-counsel" was 


accurate, but not supportive of plaintiffs' version of it. 


B. Deliberate confusion of individual 
factual situations 


The Bisco affidavit confuses and conglomerates 
Separate and distinct factual Situations in an attempt to 
make the irrelevant appear relevant. 

For example, it fuses the Kaplan transactions, 
the jai ae his shares by David Kaplan to key employees 
of NCK (but not to Bregman) and to Greene, with the grant- 
ing by Greene of an Option for the purchase of his shares 
to certain:key employees of NCK (including Bregman), imply- 
ing that the two are indeed one transaction (Bisco affidavit 
V4). This is not the case. Bregman did not purchase any 
Kaplan shares but did exercise his rights under the Greene 
option. The two transactions were Separate and distinct, 
the first having ind bearing upon the controversies that 


are the subject of the Present litigation. 


Plaintiffs, by deliberately trying to commingle the 
two, would make it seem that Randall acting with regard to the 
Kaplan deal thereby so acted in the Greene option deal. 

The Bisco affidavit also attempts to turn Randall's 
Signing certain papers connected with the purchase of Kaplan 
shares by some NCK employees (but not Bregman) as "Vice- 
President” into an act of representation as an attorney. This 
falls short in two respects. First, although Randall signed 
as "Vice-President", the record is clear that 1) he held vice- 
presidencies in fields not only of law but of ‘finance and of 
administration as well (DWR Dep. pp. 3-4), and 2) he did not 
act or sign as NCK's lawyer, but solely in an administrative 
capacity; specifically, Beresford, who was not a lawyer, would 
have been the signatory except for one reason,-- he did not 
hold an officially authorized corporate title (DWR Dep. p. 261). 

Secondly, even had Randall in fact been engaged as 


NCK's counsel in those Kaplan stock sales, they would have no 


bearing whatsoever on this motion, as they are not matters in’ 


litigation herein and cannot support plaintiffs' pretense that 


Randall engages in a duality of professional representations. 


A second example of deliberate confusion and 


clear misstatement of the record is in paragraph 13 of the 
moving affidavit which attempts to cast Randall in the role 
of one who deliberately falsified his testimony. To the 
contrary, however, Randall's testimony was scrupulously 
true and not internally inconsistent. The so-cailled 
contrasts plaintiffs try to conjure up in Randali's 
testimony are accounted for by the fact that Randall had 
been referring to two separate consultations with Bregman 

rather than one. They dealt with distinctly different 
que:tions: One, in July, 1973, as to Bregman's rights if 
he were to resign; the other in October, 1973, as to his 
rights after he had been discharged. 

Randall's written memorandum, attached as Exhi- 
bit A to the Bisco affidavit, relates only to the former. 
Notably, the Bisco affidavit does not include the written 
question propounded by Bregman to Randall in July of 1973 
which clearly indicates that fact. (Attachment B hereto). 

It is this July 1973 binnueetens dealing with 
resignation, to which Bregman referred during his testimony 
and as to which counsel agreed there had been a partial 
waiver (WWB Dep. pp. 28, 52). The Bisco affidavit, however, 
deliberately mixes up Randall's July written memorandum 
with the oral opinion he gave during October 1973 in a 
meeting in Randall's house with Bregman and Myers after 
Bregman had been fired. It was not within the attorney-client 

' Frivilege due to Mr. Myers' presence (DWR Dep. pp. 288/17 - 
291/9). : 
-118a- 


Randall was making a proper distinction between 
‘the July and October consultations which plaintiffs' attorney 
chooses to ignore for his own purposes; namely, to make it 
appear that Randall, in response to & question of Bregman 
resarding his exercise of the Greene options after his 
involuntary termination, reached the conclusion that it 
was a "dubious undertaking" (Bisco affidavit 915, p. 11). 
In fact, however, Randall had asserted that conclusion 
based on the earlier consultation where the question was 
whether the option could be exercised and the stock resold 
to Org. at book value on or before resignation. 
Inarguably, plaintiffs' counsel was thoroughly 
aware of this difference, and of its importance; hence, 
of the misleading that could attend the confusion generated 


by paragraph 13 of his affidavit. By his own character- 


ization in his paragraph 3, "The turning point of this case 


really turns upon an agreement dated June 17, 1970...". 
What he refers to is that Bregman's right to resell the 
Greene option shares to Org. at book value without a 
three-year waiting period is governed by paragraph 8 of 
that contract, which was to be effective only if Bregman 
was discharged, not if he resigned. 

‘All of this was fully ventilated with plaintiffs' 
attorney and, as his above-quoted statement shows, com- 
Pletely understood and recognized by him (DWR Dep. pp. 287/2 ~ 
290/20). | 

A third, blatant example of the moving affidavit's 


penchant for distortion, if not misrepresentation, of the 
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record looms at paragraph 14, page 10 where it misquotes 
Randall grievously so as to make it appear that he was 
testifying that "Mr. Weil" was not oblivious to the 
question of conflict of interest. What the Bisco affidavit 
misrepresents as a direct quotation from Randall, "It was 
not that he [Mr. Weil] was oblivious..." actually was, 
"It was not that I [Randall] was oblivious...". 

The transparent purpose of the tactic +6, of 
course, to try to circumvent the estadlished principle 
against disqualifying a new attorney (supra pp.10-14). 


oy 


©. Continual insertion of issues 
unrelated to this motion 


Plaintiffs insert in this, and practically all 
their cther pleadings, a mass of extraneous and unrelated 
matters which have no bearing on the outcome of either tnis 
motion or the case as a whole. 

For example, in paragraph 4 at page 3, the Bisco 
affidavit asserts that Randall's testimony leaves consider- 
able doubt whether Randall, Norman and Winkler had forgotten 


the provisions of the June 17, 1970 agreement. 


Whether they, or any of them, knew, remembered, 


failed to remember, did not recall or did not think about 
Bregman's 1970 employment contract, has no relevancy to 
this motion. All the court is to deal with here is the 
question: Did Randall and/or Weil, Lee & Bergin act proper- 
ly or improperly in this matter insofar as conflict of 


4nterest, or duality of representation, is concerned? 
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A second example is the inclusion on page 3 
of the Bisco affidavit of Statements purporting to out- 
line the rights and obligations of third persons regarding 
their purchases of Kaplan shares. Whatever rights these 
persons have is of no moment here. For that matter, nei- 
ther are the rights or obligations of Greene with regard 
to the resale of the Kaplan shares to Org. 

These ruminations in the moving affidavit are 
meant to cloud the true issue presented, and to suggest 
to the court that Bregman should not prevail on the merits 
of this case. However, whether Bregman will ultimately 
be successful should not and must not have any relation to 
the outcome of this motion. In any event, if plaintiffs 
wish to test his probability of success, they need only 
answer defendant's motion for Summary judgment on file 
since October 8, 1978, 

If any more were. needed to uncloak plaintiffs' 
deliberate and knowing, hence bad faith, tactics to confuse 
and obfuscate by dragging in false issues, it will be found 
in paragraph 10, page 7, which tries to provoke an inference 
that Bregman had signed an agreement which in fact he did 
nae Sign, -- this despite the fact that the complaint it- 
self explicitly alleges he did not Sign it, and that plaintiffs! 


" counsel conceded during the Randall deposition he does not 


claim that Bregman had done so! (DWR Dep. pp. 217-220). 
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CONCLUSION. 


Not only 
x) should plaintiffs' motion be denied but, 
considering 
a.) its insubstantiality and their 
irresponsibility in bringing it, further 
betrayed and augmented | 


b.) by their deliberate and knowing 


distortions, if not misrepresentations, 
of the record - both tacit and express -, 
and 

/ c.) their efforts to confuse and ob- 

a " fuscate the true issues by cramming their 
motion papers with patently immaterial and 
irrelevant matter; and considering, further, 

d.) that they have a0 acted with respect 
to a motion that requires the utmost by way 
of good faith and responsibility because of 
.its tendency and capacity to besmirch the 
good name of reputable attorneys, 
2) the defendant should be awarded his costs, 
including reasonable attorneys’ fees, in connection 


with the motion. 
Dated: New York, New York Respectfully submitted, 


January 24, 1975 WEIL, LEE & BERGIN 


By ‘ 
ilbert H. Wel 
Attorneys for Defendant . 
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DEFENDANT'S MEMORANDUM IN 
SUPPORT OF Tile MOTION FOR 
SUMMARY JUDCIENT 


Hotion 


Defendant, Bregnan, moves for summary judgment as 


to both the complaint herein om his counterclain, 


Nature of Action 


The controversy is over Bregman's contract rights 
against plaintiffs. 

Bregman contends that by written contract of 
August 31, 1972 he enjoyed an option, which he later duly 


asserted only to have it repudiated, to purchase from plaing- 


tiff Greene 5,000 shares of stock of the corporate plaintiff 
(ORG) at $5.47 per share. Bregnan further asserts that 
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written contracts of June 17, 1970 and October 25, 1967 
obligated ORG to repurchase those same shares from him at 
their book value as of December 31, 1973, an amount more 
than double his purchase price. 

Plaintiffs, maintaining that ORG was bound to 
repurchase the shares at only $5.47 each, conspired to have 
Greene refuse Bregman's exercise of his option, and instituted 
their within action for a declaration of the parties! rights 
in the situation as plaintiffs see them. 

Bregman has counterolained for the damages caused 
him by plaintiffs! breaches of their respective contracts, 


and for declaratory judgment in his own favor, 


Theory of Motion 


Bregman's rights are established by three contracts 
(October 25, 1967, as amended by and incorporated by reference 
into June 17, 1970; and August 31, 1972). Each ia in writing; 


each 1s clear, unambiguous, and complete upon its face; and 


each 43 conceded by all parties as to its existence. Thus, 


under the governance of the parol evidence rule, and absent 

even an allegation that Bregman entered into any later contract, 

supported by adequate consideration, to alter said earlier 

agreements, there can be no triable issue of fact as to the 
ture of the parties! rights and obligations. 


a oe ® 


The Facts 


197) Employment Contract 


Bregnan's rights are established by a clear, 


uneautvecal, complete contract of employment between him and 
plaintiff ORG's predecessor, Norman Craig & Kummel, Inc. 

(Compl. 43), dated June a7, 1970 and annexed to the complaint 
as Exhibit B. It plainly sets out the respective obligations 


of Bregman and ORG, reading, in pertinent part (with emphasis 
added): 


8,° If your employment is terminated by 
NCK, all chares of the capital stock 
of NCK then owned by you will be re- 
purchased in accordance with the 
second part of paragraph 3 (beginning 
"Tf the stocicholder (4) should at any 
time die ...") of the Stocicholdcrs' 
Agreement dated October 25, 1967 
between you and NCK, without roecard 
to the lenzth of tims you have held 
‘ .guch shares, Your Stockholders 
_ Agreement: is hereby amended accordingly« 


If your employment with NCK is termi- © 
nated for any reason, either by you or 
by NCK, payment for the shares of 
capital stock of NC repurchased from 
you will be made in five equal annual 
4nstallments. The first such installe 
ment will be paid at the closing and 

the remaining installments at yearly 
intervals thereafter, with interest 

fron the cloaine date at a rate cquil 
to the averane print rate chorecd during 
the pirtod by tho nrincipal New York 
bAnser OF RU. Paragraph 5 of the 
Stocicholders’ Agreement dated October 25, 
1967 between you and NCK is hereby 
amondod. accordingly. 
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Thais 1970 contract, then, calls for ORG's repur- 
chase of all of Bregman's shares in the manner provided in 
tho Standard Stockholders’ Agrecment (SSA) of October 25, 

. but with two explicit, olear and unambiguous exceptions. 
fue first waives the standard three-year holding period 
otherwise required by the SSA. The second, not disputed, 


mandates interest payable at prime rate on unpaid install- 


ments. 


SSA of October 25, 1957 

Traore 4s no controversy over the provisions of 
this SSA, which, with the amendments quoted above, are in- 
corporated by reference into Bregman's June 17, 1970 
employment contract. The SSA has been marked in its entirety 
as plaintiffs' Exhibit 1 to the Bregman ccposition of May 24, 
1974 (B. Dep.), and as defendant's Exhibit 6 A-D to the 
deposition of ORG by its president and chief executive 
officer, Norman B. Norman, of July 2, 1974 and July 9, 1974 
(i, ee It 4s also alleged in paragraph 8 of the 
complaint to be in the same form as Exhibit A to the con- 
platnt.” The pertinent language from paragraphs 3 and 5 of 
snat SSA, referred to in the portions quoted above from tho 
1970 employment contract, read respectively, as follows: 


1.  Cregaan was deposed by seein ORG, through Norman, 
vy defendant. 


2. . Sea footnote 9, infra. h 


(3)...chould the Stoc!zholder more than 
36 months from the date of the subscrip- 
tion for shares held by Stoclieholder... 
cease to be in the employ of Corporation 
for any reason the purchase price of 
such shares shall be determined as 
follows: (aa) The base price shall be 
the book value of such shares at 
December 3lst prior to the date of the 
offer made as provided in paragraph 1 
-+e3 (bv) There shall be added thereto, 
o1 deducted therefrom, the increase or 
decrease in book value for the full . 
calendar quarters of the current year, 
if any, which expired prior to the time 
when the Stockholder made his offer, or 
terminated his employment, or died. 


(5]...(b) If the purchase price is more 
than $20,000, at the option of Corpora- 
tion, in licu of paying the same as pro- 
vided in (a) above, a down payment of 
$20,000 shall be made at the closing, 
and the balance shall be paid in equal 
annual installments of $20,000 each 
(except the last, which shall be for the 
balance duc), the first installment to 
be due one ycar after closing, and the 
remainder annually thereafter, with 
interest at the rate of four percent (4%) 
per annum, from the closing date, with 
privilege to the Corporation to prepay 
the prinelpal at any time. 


As discussed above, the prerequisite three-year 
holding period of paragraph 3, and the four percent per 


annum interest rate of paragraph 5 were abrogated by the 


1970 agreement, which now controls, thus providing for 


immediate repurchase by ORG of "all shares” held by 


3 4 
Bregnuan ot book value, with prime rate interest on 


deferred installment en 


Greene Option 

On August 31, 1972 plaintiffs entered into a 
written contract that granted to defendant and others 
options for shares of ORG eae” 

It provides, in pertinent part: 


1. Greene does hereby give an option to 
the persons named in Exhibit A annexed 
hereto,’ to be exercised within five (5) 
years of the date hereof, to purchase : 
from Greene the number of shares sot forth 
opposite the name of each on such Exhibit. 
The purchase price shall be es follows: 


(a) If the option is exercised within 
three (3) years of the date hereof, 
$5.47 per share. ~ 


Bregman, by certified letter on November 5, 1973 attempted 


to exercise his option and purchase the 5,000 shares from 


3. "If your employment is terminated by NCK, 221 shares of the 


capital stock of NCK then owned by you will be repurchased..." 
June 17, 1970 agreement (Compl. Exh. B), parasranh 8 (emphasis 
addec). Bregznan's ‘employment was terminated by NCX as of January 
2, 1974. 3B. Dep. Exh. 4; Compl., 6. If Brepmen's exeretse of 
his option had been duly honored he would have become the Owner 
of the 5,000 shares by December 14, 1973. Compl., 715. 


4, SSA October 25, 1967, paragraph 3, supra, page 5. 
5. idem, paragraph 5, supra, pase 5. 
6, N. Dep. Izh,. 5A-H3 B, Dep. Exh, 5 


7. The Exhibit A referred to is N. Dep. Sxh. 50, whieh grants 
Brognan an option for 5,000 shares. 


-129a- 


xveene who, by letters datcd November 29, 1973 and Decenber 

7; 1973,° refused to transfer the shares. ORG has, if only 
by virtue of ita institution of the within action, antici- 
patorily breached its contract to repurchase the shares at 
December 31, 1973 book value pursuant to the SSA of 1967 as 
modirted by. the 1970 agreement, 

As with the prior contracts, the Greene option 
is clear, unequivocal, complete and unambiguous upon its 
face and evidences 4 completed aat; the option was granted. 
Plaintiffs acted in concert to deprive detendant of his 
eaatract rights and of the profits justly due him thereunder. 
(N. Dep. pages 39-1). } 

Because each of these written contracts is 
clear, unequivocal and unambiguous. on its face there can 
de no triable factual issue raised concerning their effect. 
The first tio have been appended to the complaint and, thus 
admitted by plaintiffs, control over any inconsistent alle- 
gations in the complaint .? The third was admitted by plain- 


tiffs' counsel during the Norman deposition;2° and is 


similarly controlling. Their meaning and effect 1s a matter 


‘8. True photocopies of these letters are appended hereto, and 
will not be denied by plaintiffs. 


9. For the purpose of this motion for summary judgment, the 
exhibit itcelf? must control, despite any contrary or incensis- 
scnt allesations in th complaint. Connolid-ted Jo-rlern, Inc. 
v. foendard Pineneinl Corp., 325 F.2d 31 (Cth Cir. lyo3). 
Morsover, ouch accertionag are barred by tho parol ovidonce rule 
discussed, infra. 


10. N. Dep. page 52. 
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for judicial determination. National Utilitien Sorvicr, 
Inc. v. Hhirlnool Corp., 325 F.2d 779 (2d Cir. 1963); VYorty 
Wotr {: Rantel, Ina. v. Mary Carter Paint Co., 25 N.¥.2d 535, 
307 N.¥.S.2d 449 (1969); see also, United States v. J, Be 
Willfons Company, Inc., 354 F. Supp. 521 (S.D.N.¥. 1973). 
Plaintiffs cannot raise any factual issue regarding then, 


thus cannot defeat summary judgment for defendant. 


Unrelated Collateral Issues 

Plaintiffs raise a number of extranecuy issues 
waich can only obfuscate and confuse the issues presented 
oy thelr complaint. Whatever agreements or arrangements 
others may have had with plaintiffs regarding their stock 
sales or purchases (Compl. paragraphs 10, 12, 13 and 14) 
cannot bind Bregman, nor ere certain subordination agree- 
ments (Compl. paragraph 11) material here. As will be shown 
below, any such matters that preceded the three written con- 
tracts that give rise to Bregman's rights are legally null 
under the parol evidence rule; and nothing that followed 
thom could derogate from such rights without affirmative 
aecreement thereto by Bregman himself, supported by considera- 
tion effective to bind the bargain. 

The complaint not only refrains from alleging 
that Bregman entered into any such agreement; it explicitly 


coneedos that ho did not do so (paragraph 14). It stops 
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chort with, at most, a claim that ho knew ORG had in . 
mind to require him to do so if he sought to exercise his 
rights to purchase shares from Greene and to resell thom 
to OG under the terms of his 1970 contract with it. 

Such mere knowledge, even if he had possessed it, 
would not be tantamount to the binding agreement that would 


be necessary to dissolve his proviously existing rights. 


Plaintiffs’ unilateral desires, no matter how well known 


to Bregman, cannot be imposed upon him without his legally 
binding consent. 

Thus, in paragraphs 12 through 14 of their 
complaint plaintiffs refer to two proposed agreements which 
were to modify the SSA with respect to purchases of shares 
frem either Kaplan or Greene. The former was proposed by 
plaintiffs! counsel on August 24, 1973 (N. Dep. pages 62-67 
and Exh. 8 A-D) and 4s.referred to here as the "proposed 
Kaplan modification." The latter, proposed on September 8, 
1972 (B. Dep. pages. 48-49, and Exhibits 10 and 11), 1s: 
referred to as the “proposed Greene modification, "2+ 
The merely tentative nature of these documents 


can be seen in the discussion by plaintiffs' counsel. 


11. Mx. Norman, in his deposition, testified that he never 
cpolze to Hx. Bregman about there proposed agrecnents directly; 
tnat is, to defendant alone. All discussions concerning thea 
were in a group, somo of whom were to purchase other chares. 
Me. Dreqnan was not required to pay attention to any discussion 
whica did not directly concern him, and plaintiff cannot sho: 
that he had knowledge of these agreements, (N. Dep. pago 32) 
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lir. Winkler, at pages 65 and 78 of the Norman deposition. 
Both were fomrarded to ORG simply as proposals and for 
comnent (B. Dep. Exh. 10; N. Dep. pages 64-65). No final 
document was ever produced by plaintiffs. The word 
"proposed" was not used lightly (idem) and the cccond agree= 


iment did not even come into being. Neverthcless, it could 


not, in any event, derogate from Bregman's rights for he 


was not party to it. 

Plaintiffs concede that he did not sign the 
"svoposed Kaplan modification” as he did not purchase any 
shares from Kaplan (Compl. 14), However, even had he 
done so it would not actually have affectcd his release 
by the 1970 contract from the three-year retention requirce 
monts., As characterized by plaintiffs! counsel, the pur- 
pose and intent of the proposed Kaplan modification was to 

the SSA's eriterional date of subscription and 
sulscription price with date of purchase and purchase price 
so as to bring the shares purchased from Kaplan or Greene 
within the same principles of three-year retention as the 
SSA's imposed for other shares. 
| | and I know for a fact [ZI] pointed 

out in not one but at.several meetings 

that these optiLons would be exercisable 

alons the usunl linen of the company 

which 4s the rccention of the stock for 


three years without question (N. Dep. 
page 31, omphasis added). 
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-o-(LDrogian] was repeatedly told that 
all stock that anyone purchased was sgube 
Ject to the three-year restriction, 
There were no exceptions, 


Q That was beentuae of the standard 
« 2 Se Rie eecmemnamtnaranetenea> 
Stocitholders' agroenent? 


A Yes; coming in, going out, sideways, 
upside dowa, anyway you like a6. That was 
the agreement between the stockholders, 
(Idem, pages 36-37) 


Aad when we outlined the final details 
of the Greene deal and the remaining 
problems, as I said to you a moment azo, 
the remaining money to purchase the Kaplan 
stock, thev2 1s not question w atsoever that. 
it was clearly spelled out that tnase op- 
tions would bo Lice all other ontiong in 
3 ny had been before. (Iden, pase 
39, emphasis added, 


HR, (Ib: Maybe we can clear this uD, 
Mr. Norman has indicated that these various 
individuals signed numnesoug asrecments with 
the Organization. 


THE WITNESS: That ig right, they did, 

Q Now, I am trying to focus on the 
particular - -. 

A Excuse me. TI didn't Soy that, = 
6aid ell of our executives have Bligned this 
style of asrecmsont, and cach and every tine 
they purchased etoek, without exception, 
That is what I said, 


Q This 15 a vererence to an agreement 
that was signed at the time of the purchase 
of the Kaplan shares? 


A We ave talline about the sare egree~ 
mont. You continuo to want to male thie 4 
cpeclal one. It 13 nota Gpecial ones. It ds 
the same agreement. ‘Whese men and oth bag 
Like them have esntinuously signed, and the 
Job of getting them signed way the Jou of the 
corporate counsel, Tir, Randall, and he did 


‘ 


4t in all oases. (Ido, pages 58-59.) \ 
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Q Are you telline me, then that you 
aQeroe with bie, Wlnitler's statement in 
Exhibit 8-A, which reads, "Tne effect of 
this aercement is to relate these now 
snares held pursuant to the standard for 
of stockholder agreement? 


A Yes. (Idem, pare 66.) 


& When anybody purchases stock in 
our company, share by share, group by 
group, they always sign these asreements | 
as they get the additional shares. That 
is simply the way it is done. So the 
answer is, yes, he [Bregman] was told. 


Q And he was told that that was in 
accord with the standard voractice? 


A He not only was told it, but, of 
course, being an officer of the company 
and having employees with whom he did it 
&ll the time, of course he knew about it. 
(Idem, pase 77a, emphasis added.) 
However, Bregman's special agreement in the 1970 
employment contract relieved him from the three-year retention 


period that constituted the “usual lines" and "standard prace 


tice" that bound the other executives. (Idem, page 70.) 


If the purchase and wesale of Kaplan or Greene 
shares of stock was to be brought into conformance for each 
shareholder with the usual lines and standard practices 
governing his holdings of ORG stock, that, for Bregman, could 
mean only that he, in pursuance of the usual lines and 
standard practice for him, was to be free of any retention 
period as a prerequisite to rescliing such shares to ORG at 


book value, 


Even if Bregman had actually signed an agreencnt 


= 


/ 
for adequate consideration) amending the 1957 SSA so as to 


"subseription” dato and price to “purchase” date and 


Snanse 
price with respect to Greene shares, the 1970 agreement 
would still have left him as free of the three-year retention 
prerequisite with respect to purchase dates as it had made 
him with rogard to subscription dates? 

The propoged CGrecne modification was only a 

entative draft on September 8, 1972,723 (after Bregnan's 
option rishts had matured). Plaintiffs make no pretence at 
showing that he over sloned any modification of his darlicr 
contract that had freed him from all retention perlod re- 
quirements as to all shares he misht own or even that he 
lcaaw of any concrete document mecting the description in 


pararcraph 13 of tho complaint. (N. Dep. pages 70-77.) In 


any event, there is no differcnce between the preposced 
Kap 


lan and Greene modifications in their basic intent to 
male the usual and standard retention period provisions of 
the SSA's applicable to the Kaplan and Greene shares. (N. 
Dsp. page 77.) Thus, as discussed above, neisher proposed 


modification could impact upon 2regnan,. 


" without regard to tho length of time you have held 
shares." (Supra, pace 3. 


MM. Dep. Exh. 10. 


ne Lay 


Thais case 1s governed by a simple and baste 
lcsal principle, the parol evidcnee rule, 

Bregman's rights under the clear and complete 
written contracts of June 17, 1970, October 25, 1967 and 
of Ausust 31, 1972 may not be altered by any declaration 
made by the plaintiffs unilaterally and outside those | 
writings, for they embody the entire contract. 

he parol evidence rule forecloses plaintiffs 

prom introducing any precedent or concurrent evidence, 

uding the proposed modifications, which would alter, 
vary op modify the terms of any or all the agreements 
Ceseribed above, Aratart v, Chevelor Corvoration, 
L077, 316 N.¥.S.2d 680 (4th Dept.. 1970); Thomas vy. Seutt, 
127 N.¥, 133, 27 N.E. 961 (1891); Sabo v. Delman, 3 N.Y.2d 
155, 164 N.Y.S.2d 714 (1957); Jenestoim Business Collen y, 
Allen, 172 N.Y, 291, 64 N.E, 952 (1920); see also, The NOx 
Ornantzotion Ltd, v. Burr Lucoy Co., Inc,, 39 A.D.2d 873, 333 
N.Y.S.2d 437 (1st Dept. 1972). 

The rule controls in favor of anyone whose richts 


flow from a written contract; thus, it 14s equally applicable 


in fashioning Ereonan's third-party benefictary rights 


uncer the August 31, 1972 contract, 
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"Althoush 1¢ 19 cenetimes broadly observed 
that tas parol evidcuce rule hag no cnpli-~ 


cation to any except parties to the instrue 

Montee.kt Is Clear that in the ease of a 

fully integrated agreement, where parol 

. evidence is offered to vary its teras, the 

rule operates to protect all whose richts 

cepend upon the instrrmont even thouch they 

Nahe not party to 1t." Oxford Co--nretal 

Corp. v. Tandait, 12 N.¥.2d 362, 259 N.Y.S.2d 

Go5 (1963). ibs 

See also, Vincimucrra v. State, 38 A.D.2d 607, 
326 N.¥.S.2d 293 (3d Dept. 1971); County Trust Co. of I.Y¥. 
Vv. Maza, 242 App. Div. 206, 273 N.¥.S. 597 (1st Dept. 1934); 
, Soineaen v. Rosenfold, 4 Misc. 523, 24 N.y¥.S. 733 (Ct. Con. 


PL, 2693). 


The rule is operative on a motion for sumnary 


Albony v. DiBotre, 19 App. Div. 436, 55 N.Y.S.2d 854 (1st 
Dent. 1945), as well as in the fcderal courts. Ford v. 
Tanrin Sieel & Trading Corp., 192 F.2d 880 (8th Cir. 1957). 


in Icuria Steal the court, granting summary judoment dis- 


missing defendant's counterclain based on an alleged oral” 


agreement, said: 


"Tae controlling question in this case is 

wacther evidence to establish the defendant's 

alleged oval...agrecmont would be adaissible 

upon a trial. Nothing is more futile than 
alling a jury to determine a fact the 

.\ existence of which 1s not susceptible of proof." 
“.192 F.2d at 882. Sco also, Ford v. Hahn, supra. 


. 


~ 
~. 
Oommen, ie Mar i os. 
+806 ws ee i oy r el 
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ase 


As stated by Prof:ssor Moore 


e may operate co 
there 4s no factual issue in dispute, 
that summary judoment may be rendered 
sor the party entitled to judoment under 
applicable principles of contract la:r," 
.Noore's Federal Practice, $56.17 [11] at 
Pe 2512, 
i Thus, no legal consequences can be assicned 
herein to the proposed mod 4fications upon which plaintiffs! 
contentions wholly rest, short of a showing that etter the 
maturation of Bregman's rights under the 1970/1967 an 
14 
1972 contractual trilogy: 
1. he explicitly agreed 
2. for adequate consideration 
to relinquish as to Greene shares his existing 1970 contract 
rights as to “all shares", 1.e., to be free of the retention 
period requirement that might have been the "usual rule” and 
"stendard practice" for others, but not for him. (N. Dep. 
pease 70.) As shown at pages 9-12 above, there is not even 
an allegation, much less the demonstration of a triable issue, 


that such were the facts. 


Suna ry 


4 


In short, whatever preceeded the undisputed 


written contracts upon which Drecoman's olasias rest cannot 


allect them because of the parol evidence rule. Whatever 
All that ic prior thereto falls under the parol evidence 
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postdates them cannot do so because Bregnan did not asree 
thereto; in no event for a binding consideration, 
Since, under those contracts, Bregman was 
clearly and unambisuously 
1. entitled to purchase 5,000 shares of 
ONG svock from plaintiff Creene at $5.47 each; 
and 
2. entitled to have plaintiff ORG ro- 
purchase said shares at their December 31, 1973 
- book value; and 
3. entitled to be paid prime rate interest 
by ORd on deferred installments of said purchase 
price, 
there 1s no material and substantial issue of fact to be 


tried herein, 


Conclusion 


_oaeNRL manor ON se mEPE IER TCERITR 


Summary Judgment should be granted 4n defendant's 


favor as demanded by this motion, 


sed: Now Yorke, New York 
October , 197 


Respectfully submitted, 
WEIT., LEE & BERGIN 


gh ee OTE 

Lruce it. aliter 

Attorneys for Dafendant 
TLfice and P.O. Acdreas 

60 East 4end Street 

Wow Yorle, Wor Yor*e 10017 
(212) 687-8573 


Lamremmanegenntganar ares stennangpase sat sctmmaneammemna comer 


t 


Mr. Walter W. Bregman November 29, 1973 
Norman, Craig & Kummel, Inc. 

919 Third Avenue 

sew York, N.Y. 10022" 

Dear Wally; 

In reply to your letter of November 5, 1973, a condition 
to the exercise of the option’ which you refer is execution 
Sy the person exercising the option of an amendment “— the 
Corporation! Ss printed form of ee Agreement aopli- 


.cable to shares so purchased, 


I am sure that you are familiar with ‘that amendment<< 


but in any event a copy has been sent to Mr. Weil, 


ee yours, 


Ve E. Greene, Jr. 


Appendix I 


December 7, 1973 


eladert H. Well, Ese, 
Well, Lee & Bergin 
e\) East Sond Street 
“ay TOrk, Ne Ys LOOLT 


Cear Mr. Weél; 


Your letter of December 43, ly7s Asks wnetner 
my letter to Wally Bregman of November 29, 1973 is 80 be. 
Laken as a firm refusal to transfer 5,000 shares of 
Norman,Craig & Kummel Organization, Ltd. unless ne executes 
‘ne amendment referred to therein, It ia exactly tnat. 
ae inconceivable to me that Wally Bregman, who is the 


only one of the major partners who did not invest in Kaplan 


\ 


svock, should still have greater rights than those who éid 


sO invest. 

I also question whether Wally can exercise nis 
option afer notice of hiniietnakd on of nis employment has 
been given to him; but that question will berome frrelevant 
if Wally signs the paper rn I nave described which clearly 
utates that the purchase price to be paid by Norman, Crai¢ 


« Kummel Crganization, Ltd. for his shares, :{ the purcnase 


‘ 


wakes Dlace less than 36 months after he has acquired the 
snares, will be the price paid by him for the shares, boox 


value being consideroply hicher than that amount. 


i Yours very truly, 
Appendix II : to 
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Sr Ler es ae arg r inet ad 
SPN Oe Niort) YORK 


COUITY OF NEW YORK 
Atvidavit of Service by Mail 

ine “i, Zaccagnino oeing duly sworn, deposes and says: deponent 
is not a party to the action, is over lo years of age and resides 


at 3900 Greystone Avenue, Bronx, New York 10/63. 


On Cetever 4, 1974 deponent served the within Notice of ‘‘otion 
for Summary Sudgment upon BISCO, WINKLER & HIGGISTON; attorneys 


for Plaintiff in tnis action, at 645 Madison Avenue, lew fork, 
N.Y. 10022 the address designated by said attorneys for tna% 
purnose by depositing a true copy of same enclosed in a2 post= 
[4 orooerly addressed wrapper, in - a-nost-office - official 
itory under the exclusive care and custody of the United 
Pustal Service within the State of New York. 
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Service of a copy of the within Defendant's Memorandun In 


Opposition to Motion to Disqualify is hereby admitted, 


“Dated: New York, New York 
January 24, 1975 


Bisco, Winkler & Higgiston 
Attorneys for Plaintiffs 
645 Madison Avenue 

New York, New York 10022 


| 
| 
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Affidavit of Gilbert H. Weil 


dated May 14, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THE NCK ORGANTZATION LTD., and 
WILLIAM E. GREENE, JR., 7h Civ 776 (C.BM,) 


Plaintiffs, AFFIDAVIT 
-against- 
WALTER W. BREGMAN, 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


GILBERT H. WEIL, being duly sworn, deposes as 


follows: 


1. I ama partner in the firm cof Weil, Lee & 
Bergin, attorneys for defendant herein, and, as chief 
litigation counsel, I am personally familiar with the 


matters to be set forth below. 


2. Thi. affidavit is submitted in opposition 
to plaintiffs' motion to disqualify my firm from con- 
tinuing its representation of Mr. Bregman. At the 


same time, the facts it will set forth will, coinci- 


dentally, establish that Donald W. Randall, Esq., as 
well, could not be found guilty of the appearance of 
impropriety even if he were a litigation counsel in 
this case, which he is not and never has been, as will 


be shown by the following firmly documented facts. 


A.) The issues will be governed by 
undisputed documents. Most of 
them have been admitted by the 
complaint itself; but even more 
conclusively, plaintiffs have 
never disputed this fact despite 
our constant reiteration of it 
in our earlier papers, and the 
Magistrate's reliance upon it 
for his recommendation to this 


Court. 


Mr. Bregman, by virtue of his 
positions as President, Chief 


Operating Officer and a Director 
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of NCK, Inc., and Senior Vice- 
President and a Director of NCK 
Organization Ltd., was directly 
privy to all,and more, than Mr. 
Randall could have disclosed to 
him. 
Those factors were, I was convinced, sufficient to yut 


down plaintiffs! motion. They are fully discussed in 


our previous papers and need no further orchestration 


here. 

3. Now, however, in view of the honorable 
magistrate's apparent ambivalence, as to which we have 
filed objection, and the Court's desire for a fuller 
hearing, I present the following facts, which demon- 


strate 


A.) that Mr. Randall was in no way 
at any time"co-counsel" with 


my firm in this case; but 


that, at least up until January 
8,°1974, even if he had been - 
even, indeed, had he been the 
solely named attorney of record 
for Mr. Eregman, there would not 
have been an "appearance" of im- 
propriety, due to the fact that, 
until that date, _it was anticipated 
that Mr. Bregman's action to re- 
cover for breach of the Greene 
option eeecencat would be brought 
against Mr. Greene alone, and 

that there would be no adversarial 


litigative conflict with NCK; and 


that taz body of law, referred to 
above, known to plaintiffs directly 


or through their attorneys, and 


the facts which will be indicated 


in the course of the following 


chronological recital, make their 


persistence in their motion so 
outrageous as to require tnem 
to pay defendant's reasonable 
attorneys' fees in opposing it, 
as defendant has requested in 


its earlier papers. 


I can state, preliminarily, that defendant has given me 
permission to exhibit to the Court, if it so desires, 
in camera and ex parte, any documents referred to teiow 


that are privileged. 


Pertinent Events In Chronological Order 


4, Iwas first contacted by Mr. Bregman re- 
garding the events that have led to the wtthin litiga- 
tion on or about October 9, 1973 by telephone. He said 
he had been given notice of discharge by NCK; that there were 
a number of matters connected with it that might have 
to end up in the courts; that his lawyer at the time 
was not a trial attorney; and he asked whether I would 


be willing to represent him and step into the picture. 


’ 0 LA ORE ROE TM LENT LTO: PLE AOI Ts ES PATTISON SABC AOR IE BEN AMSA AABN SR! BE AEE RE SAS RE NE 
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I told him that I would be giad to, and he said he would 
have his lawyer, a Mr. Randall, send me the papers that 
had to do with the situation. He reported, also, that 
a letter had been sent the day or so before to Mr. 
Norman B. Norman, of NCK, setting forth a list of items 
that Mr. Bregman claimed he was entitled to from NCK; 
that no answer had yet been received; but that it, 
together with the other papers in the file would give 
me the picture. The letter he referred to has since 
been marked as Px 5 in the discovery proceedings here- 
in. I asked Mr. Bregman *o have Mr. Randall send me 
the file in Montreal, as I was going there to attend 


a meeting for about a week. 


5. On or about October 15, 1973 I received 


the above materials. They consisted of eight documents, 


seven cf which have been marked in the course of the 
discovery proceedings herein, at the instance of the 
plaintiffs themselves, as Px i, 2, 3, 4; 5, Cand a. 
The eighth was a memorandum dated July 23, 1973 from 
John Citron, NCK's Treasurer, which was addressed di- 


rectly to Mr. Bregman himself. Each of these documents 


affected Mr. Bregman directly and, obviously, had come 
into his cognizance as the president or a director or 
shareholder in the corporate plaintiff's organization. 
There was also in the package a covering hand-written 
memorandum by Mr. Randall explaining each of the papers 
in the file. 

6. It seemed quite clearly to me, after 
having studied the above materials, that Mr. Bregman's 
claims as to his rights in Px 5 turned upon the applica- 
tion of the documents that had been sent to me. This 
evaluation is confirmed by a statement of plaintiffs' 
own counsel, Leonard G. Bisco, Esq., in his letter of 
October 25, 1973 to Mr. Bregman, responding to Px 5: 
">. almost every paragraph contains statements which 


are not in accordance with the facts as I understand 


them after a thorough examination of your past docu- 


ments with the Agency." (Underscoring added.) 


7. On October 16, 1973 I telephoned Mr. 
Randall from Montreal; recited to him my understanding 


and interpretation of the papers in the file, and my 


estimation that Mr. Bregman's rights stood or fell on 
them; and I asked him whether he thought that the fact 
that he had been representing Mr. Bregman although he 
had previously been general counsel to NCK (a fact I 
first learned from his hand-written memorandum referred 


to in paragraph 5 above) might not be exploited by NCK 


at some time in the future if a hard controversy de- 


a 


veloped. Mr. Randall confirmed my understandings of 


the documents, and that he, too, believed that every- 
thing depended upon them; and he said he did not 

think NCK could make much out of his prior representa- 
tion, since Mr. Bregman knew everything, and probably 
more, than Mr. Randall about the fec ual background 
surrounding his position vis-a-vis NCK, and everything 
turned on the written contracts and, insofar as figures 
and accounting might be concerned, upon the books and 
records of the corporation that would be subject to 

to subpena or discovery in any event if the necessity 


should arise. Actually, of course, none of that is 


involved in this case. The explanation satisfied me. 
As long as Mr. Randall, who struck me during the course 
of the telephone conversation as a cautious, conserva- 
tive and thoroughly competent lawyer, was not aware 

of anything in the past that had involved him in any 
breach of privilege or confidentiality, I saw no 
problem; for I knew that I would be taking over in the 


~ 


future from him. 


8. On October 24, 1973, after I had returned 


from Montreal, I met with Messrs. Bregman and Randall 
to discuss Mr. Bregman's letter of October 8, 1973 to 
Mr. Norman, and the related documents that Mr. Randall 
had sent me. The Court will note from paragraph 4 
above that the Greene option contract of August 31, 
1972 was not 4 part of that file. Mr. Bregman had not 


yet made up his mind whether he wanted to exercise that 


option. Hence, it was not one of the matters that came 


under any serious discussion at that meeting. Merely, 


to the best of my present recollection, it was then 
that Mr. Bregman (not Mr. Randall) gave me a copy of 
the NCK-Greene contract; and, without go ing into it at 
any length or depth, it was generally felt that since 
Mr. Bregman's employment contract of June 17, 1970, 
paragraph 8, covered all shares of stock, those ob- 
tained by meens of the Greene option would not con- 


stitute an exception. 


9. On November 2, 1973, after Mr. Bregman 
had received Mr. Bisco's letter of October 25, 1973, 


the net effect of which is summed up in and obvious 


from the excerpt quoted in paragraph 6 above, I met 
with Mr. Bregman ard Mr. Randall, and it was decided 
that I would take over at that point, and arrange to 
meet with Mr. Bisco to commence negotiations on Mr. 


Bregman's behalf. 

10. Accordingly, I sent a letter, dated 
November 2, 1973 to Mr. Bisco suggesting such a meeting. 
(No copy of the letter went to Mr. Randall, although 


one was sent to Mr. Bregman.) 


11. It was also at the November 2, 1973 meet- 
ing that Mr. Bregman decided to exercise the Greene 
stock option, after I had told him that, having studied 
the matter since our last meeting, I was convinced that 
he was entitled to redeem Greene shares immediately at 
their book value under his June 17, 1970 contract. I 


drafted for him, either at the meeting itself or imme- 


diately afterwards, his letter to Mr. Greene invoking 


his option rights, which he then sent to Mr. Greene 
under date of November 5, 1973. 


12. My next contact with Mr. Randall was not 
until December 6, 1973, when I telephoned him to report 
that I would be having a conference the next day with 
Mr. Bisco, and that I wanted to check his memory (and 
to test the accuracy of Mr. Bregman's) that despite 
an entry (Px 41B) Mr. Randall had made in the minutes 


of an NCK Board meeting of December 15, 1972,Mr. Bregman 
had not signed any documents to waive his right, under 
the June 17, 1970 employment contract, to redeem Greene 
option shares without a three-year waiting period. Mr. 
Randall said that he didn't know of any such waiver and 
did not believe that the attachments to the meeting 
minutes, referred .o in his saia entry, lav actually 
included any such document. Meanwhile, however, I had 
engaged in a number of activities on Mr. Bregman's be- 
hai? Mer. Rewaar’ played no part in any of them, was 
not advised or consulted with respect to them; and 
letters related to them were not copied to him. These 
included conferences and correspondence with Mr. Bisco. 
and Mr. Winkler, conferences with Mr. Bregman; and, 
importantly, transmission of my letter of November 28, 


1973 to Mr. Greene restating and confirming Mr. Bregman's 


exercise of his option with respect to Mr. Greene's 


shares of stock involved in this case. It is highly 
significant that my office should have been handling 
such matters quite independently of Mr. Randall, for by 
this time it had become clear that all centers of con- 
troversy between Mr. Bregman and NCK either had been or 
would almost surely be resolved with the exception of 
Mr. Bregman's right to redeen Greene option shares im- 


mediately at book value. If Mr. Randall had been 


thought of, by either Mr. Bregman or myseif, in the 


light of serving as co-counsel in any litigation that 
might evolve as to that issue, such as the within case, 
certainly I would have consulted with him in advance 
concerning such important steps as my letter of Decem- 
ber 3. 1973 to Mr. Bisco stating Mr. Bregman's posi- 
tion on each matter in controversy, and Mr. Bregman's 
letter of November 5, 1973 to Mr. Greene referred to in 


paragraph 1i above. 


13. Similarly, after December 6, 1973, and 
until January 24, 1974, a period during which many highly 


‘important events took place and decisions were mace, no 


contact was had at all between my office and Mr. Randall. 


During that time, for example: 


A.) 


Mr. Bregman and I met with 


Messzs. Bisco and Winkler 


(on December 14, 1973) to 


discuss the Greene option 


stock redemption dispute. 
A few days before that Mr. 
Bregman and I had met to 


orepare for that conference, 


On December 27, 1973, after 
having received authorization 
from Mr. Bregman to institute 


whatever legal action I deemed 


advisable with respect to the 


Greene stock option,I, together 
with two associates in my of- 


fice who had been working with 


me on the matter, came to the 
conclusion that action should 

be brought by Mr. Bregman against 
Mr. Greene alone, and not against 
NCK. I telephone Mr. Bregman, 
advised him of that decision, and 


he agreed to it. 


My office, still not consulting 
or communicating with Mr. Randall, 
went forward with drafting the 
complaint against Mr. Greene and 
with certain legal research re- 


lated to it, all of which resulted 


in our decision to lodge the com- 


plaint in the within Court. 


Under date of January 8, 1974, Mr. 
Bisco mailed to my office a copy 


of a summons and complaint against 


Mr. Bregmun in the New York State 


Supreme Court, New York County, 
asking that we admit service on 
behalf of Mr. Bregman, which we 
responded we had no authorization 
to accede to. The complaint was, 


in every essential respect, iden- 


tical to the one in the within 


action. 


On January 17, 1974 we filed Mr. 


Bregman's suit against Mr. Greene 


in this Court (74 Civ. 301 CBM). 


On January 24, 1974 we obtained 
authority, through a telephone 


conference with Mr. Bregmar, to 
accept service of NCK'’s Suprems 
Court summons and complaint. On 
the same date I also had telephone 


conferences with Mr. Bregman and 


Mr. Randall to give them a run- 
down on the two lawsuits, and 

to report that I had decided to 
remove NCK's Supreme Court action 
to the within Court, and expected 
that, one way or the other, it 


would end up being consolidated 


with our action already pending 


there. 


14. The high importance of the dates Decem- 
ber 27, 1973 and January 8, 1974 to the within motion 
must be noted. At no time prior to our receipt of the 
NCK complaint against Mr. Bregman did there exist an 
adversarial litigative relationship between him and NCK. 

To the contrary, our decision on December 27, 1973 to 
bring action only against Mr. Greene and not against 


NCK would have appeared to rule out such a status. If 


events had gone no further than Mr. Bregman suing Mr 
Greene in 74 Civ. 301 CBM, Mr. Randall could have 
served, although he did not, as co-counsel, or even 

as sole counsel in that case. He had never represented 
Mr. Greene in any way; there would have been neither 
actual nor appearance of impropriety. All that pre- 
ceded that date, therefore, is not substantively ger- 
mane to the plaintiffs' within motion, for no litiga- 


tion pitting Mr. Bregman and NCK as parties adver- 


sary to each other was in existence or was contemplated 


on Mr. Bregman's behalf. If either Mr. Randall or my 
own firm were to be disqualified from further repre- 
senting Mr. Bregman it would have to be on the basis 
of an"appearance of impropriety" arising subsequent to 
January 8, 1974 (there has been no claim of ectual im- 


propriety at any time). 


15. With the exception of the January 24, 1974 
telephone call to Mr. Randall, referred to above, re- 
porting the various filings, no further contact was had 
with him until June 6, 1974, at which time my associate, 
Mr. Hafner, called him to check on the accuracy oF a 
conformed copy of NCK's standard shareholders‘ agree- 


ment with Mr. Bregman, which Mr. Randall had sent to me 


initilally in the materials referred to in paragraph 5 


above. Yet, between January 24th and June 6th, 1974 
such material events had taken place as removal of 

NCK's Supreme Court action to the within Court (74 

Civ. 776 CBM), service upon Mr. Greene of Mr. Bregman's 
summons and complaint against him (74 Civ. 301 CBM), 
consolidation of the two federal actions into the 

within action, filing by defendant of a motion to strike 
the complaint, and the taking of Mr. Bregman's deposition 
by the plaintiffs. It was in connection with the latter, 
and with the knowledge of plaintiffs' attorneys, that 
Mr. Hafner called Mr. Randall, to obtain clarification 


regarding the conformed copy of the 


ment,on June 6, 1974. 


16, Following June 6, 1974 there was no fur- 
ther contact or communication between Mr. Randall and 
my office until plaintiffs had noticed the taking of 
his deposition. Then, on October 1, 1974,Mr. Hafner 
and I met with Mr. Randall to discuss that forthcoming 
deposition. A’l subsequent meetings, contacts or other 
communication between Mr. Randall and my office dealt 
solely with that deposition or with the pending motion 
of disqualification. 


17. If plaintiffs, through their attorneys 
or otherwise directly, knew nothing else, they were cer- 
tainly aware of a) the existing law that, absent actual 


impropriety, new counsel cannot be disqualified an the 


artifical concept of “appearance of impropriety" for 


association with an earlier counsel for an adverse party, 


and b) that insofar as Mr. Bregman, Mr. Randall, and my 


own office were concerned,our picture did not include 
an adversarially litigative status against NCK (as 
evidenced by Mr. Bregman's original complaint against 
Mr. Greene as a sole defendant), and that, consequently, 
other than by NCK's own act, which first surfaced on 
January 8, 1974, there would have been no basis 
whatsoever upon which to predicate disqualification. 
What NCK did on January 8, 1974 could not retroactively 
impose "an appearance of impropriety" upon conduct that 
prior thereto bore no such coloration. There was some- 
thing else plaintiffs knew, as well, to put them on 
notice that their persistence in pressing the within 
motion is unjustifiable. On September 25, 1974 Peter 
Messer, Esq., an associate in the offices of plaintiffs' 
attorneys, telephoned Mr. Hafner and, in the course of 
advising him of the plaintiffs' intention to depose Mr. 
Randall, asked Mr. Hafner to arrange a date for Mr. 
Randall's sneenvente. Mr. Hafner responded that Mr. 


Messer had better contact Mr. Randall himself, as we 
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had no control over him. And, of course, plaintiffs 


have well known from an early date of the frequently 
stressed facts that a) this case concerns written docu- 
ments as to whith there is no dispute, b) that there is 
nothing Mr. Randall has ever known pertinent to this 
case which is not as well known, if not better, to 

Mr. Bregman without reliance upon any disclosure by 

Mr, Randall, and c) that I, too, have been cognizant of 
those situations from tae time I first entered the case. 
Charged with all that knowledge, plaintiffs' prosecution 
of this motion is inexcusable and irresponsible, motivated 
in all likelihood by Mr. Norman's personal resentment 
against the two former employees he discharged, Messrs. 
Randall and Bregman, and his desire to harass them for 
Mr. Bregman's having dared to go forward with his claim 
under the Greene stock option. (Note the flavor of his 
references to Mr. Bregman at pages 31 and 84-88 of his 
deposition, and the testimony of Mr. Randall regarding 


the antagonistic personal relations between Mr. Norman 


and himself at DWR pages 109/3 - 111/2 and 113/3 - 
115/4.) 


18. It is respectfully submitted, therefore, 
that defendant should not be compelled to bear the costs 
of the defense against this unwarranted motion in order 
to protect his important right to have my firm represent 
him herein as the lawyers of his choice. Plaintiffs 
should be taxed with the cost thereof, including de- 


fendant's reasonable attorneys' fees. 


Gilbeft H. Weil 
Sworn to before me 7 : ae, / J 
LY. Af Ca See 


this pth day of May, 1975. 


BRUCE R. HAFFNER E 
Notary Public, Stare of New York 
No. 41-4821089 
Qualified in Queens County , 
Commission Expires March 30, 197@ 


Reply to Counte reclaim 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT a NEW YORK 


“= © ow @ OX 


THE NCK ORGANIZATION LTD, and 
WILLIAM E. GREENE, JR., REPLY TO 
COUNTERCLAIM 


Plaintiffs, 
~against- "7 CIV 776 (CBM) 


WALTER W. BREGMAN, 


Plaintiffs, by their attorneys, Bisco, Winkler & 


! 
| 
| 


Higgiston, replying to the counterclaim set forth in paragraphs | 
11 through 13 inclusive of defendant's answer, allege as follows: 


FIRST DEFENSE 
1. The counterclaim fails to state a claim against 
plaintiffs upon which relief can be granted. 


SECOND DEFENSE 
2. Plaintiffs deny each and every allegation contained 
in the counterclaim. 


WHEREFORE, plaintiffs demand that defendant's counter- 
claim be dismissed and that they be awarded Judgment as demanded 
in the complaint. 


Dated: New York, NM. Y. 
September 6, 1974 
& HIGGISTON 


é er 
A oe af. thes Firm 
Attorneys for Plaintiffs 
Office and P.O. Address: 
5 Madison Avenue 
New York, N. Y. 10022 
Telephone: (212) 832-2600 


PLEASE TAKE NOTICE that the within ls 
UTE COPY OF Gan .necscossesrerseesssrseen 


this day duly filed and entered in the office of 
the Clerk of the. .......escce.cessneceneens 


Oe rent Sein es Denne COS. Sn an 


Dated WY cea Wises 


Yours, &e. 
BISCO, WINKLER & HIGGISTON 


Attain ys COG aos cciiscricssecsceesaecscs 
(Office and Post Office Address) 
645 Madison Avenue 
Borough of Manhattan, New York, N.Y. 10022 
2 aueesT aE CIE alam Coe Nn Sot Esq. 
SORE LOR iassincinceccomrracenstoecosonsecscauercaisriresn “ 
Sir: 

PLEASE TAKE NOTICE that an order of 
which the within is a true copy, will be pre- 
sented for settlement and entry herein to Mz. 
| (oT. Aas eRe CHL a ColAcenM IP MN 


stern ees ene ewmmneme se se, 


nd 


oninterthivumrertarsanetasitumnvsniecivetansennttt Che DOPOUsh 
scesseesrmeeeren ttt the Clty of New York, 
on apes 19 
srateeareeneasereeeseeemeO Clock, in the afternoon. 
a Dated, N. Y, pone URNA RSMMESE ans eMlNRets8 (Naa 
Yours, &e. 

BISCO, WINKLER & HIGGISTON 
PNOUNENS TOG os 
(Office snd Post Office ‘Ativan 
645 Madison Avenue 
Borough of Manheten, New York, N. Y. 10022 
Case IOS DIR SEARO bse Bd OU ODIY 


Attorney for... 


File No..7.4...CLY...776._ (CBM) Hx. 
UNITED STATES DISTRICT COURT 


SOUTHFRN DISTRICT OF NEWYORK 


THE NCK ORGANIZATION LTC, 
and WILLIAM E. GREENE, 


Plaintiffs, 
~against- ¥ 
WALTER W. BREGMAN, 


Defendant 


SEE 


iaPLY TO COUNTERCLAIM 


EEE eee 
BISCO, WINKLER & HIGGISTON i 
Attorneys for... _Piaintiaffs ‘ 


(Office and Post Office Address) 

645 Madison Avenue 
Borough of Mankanan, 
Telephone (212) 832-2600 


‘To OLE MORO <7 


Attomey for 


SSS ee 


Service of a copy of the within | 


is hereby adrnltted. 
| Ce 


Attorney for 


New York, N.Y, 10022 


Affidavit of Leonard G. Bisco 


dated October 30, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ian 74 Civ 776 (C.B.M.) 
THE NCK ORGANIZATION LTD., and : 


WILLIAM E. GREENE, JR., 

Plaintiffs, ' 
-against-~- ; 

i H AFFIDAVIT 

WALTER W. BREGMAN, oe ne 
Defendant. 

PICT NTA OnE RANA Solon NEARED Cn x 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) sii 


LEONARD G. BISCO, being duly sworn, deposes and 
says: 

1. That he is a member of the firm of Bisco, 
Winkler & Higgiston, attorneys for plaintiffs, he is in charge 
of this action and makes this affidavit in support of a motion 
requiring the witness DONALD W. RANDALL to answer certain 
questions propounded to him upon the taking cf his deposition 
on October 16, 1974. 

| 2. This is an action for a declaratory judgment. 

Defendant Bregman was the president of Norman, Craig & Kummel, 
Inc. (NCK) from June 22, 1971 until January 2, 1974 when his 
employment terminated. NCK is a wholly owned subsidiary of 
plaintiff The NCK Organization Ltd. (Organization). The 
witness Donald W. Randall was formerly house counsel to 
Organization and NCK having been employed on or about 
September 1, 1967 until July 15, 1973. The witness Randall 
was engaged in July am August, 1972 in transactions whereby 
one of the two major stuzkholders of Organization, B. David 
Kaplan, sold all of his holdings of shares of Organization at 
the price of 35.47 per share. Book value was $11.19 per share 
as of December 31, 1972. As of December 31, 1973 it was 
estimated to be approximately $12.75 per share. Co-executives 
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of defendant Bregman by the nase oe Thomas H. Myers, Jonn P. 
Beresford, Edward W. Roncarelli and William A. Maas all 
purchased part of the Kaplan shares. Myers purchased 4,000 
shares, Beresford 2,000 shares, Roncarelli 7,313 shares and 
Maas 4,500 shares. Defendant was given an opportunity to 
purchase Kaplan shares but refused it. Nevertheless, by 
arrangements made between the plaintiff Greene and Norman B. 
Norman, the president of Organization, options were given by 
plaintiff Greene, who purchased 73,125 shares, to each of 
the said individuals, including defendant Bregman, to purchase 
5,000 shares of Organization from Greene at $5.47 per share. 

3. The witness Randall was engaged as house counsel 
in the preparation and handling of the transactions by the 
said purchasers and defendant and in the entire transaction 
whereby Mr. Kaplan sold all of his shares and plaintiff Greene 
became the major purchaser thereof and gave the said options 
to defendant and the other named individuals. In fact, Randall 
signed as vice president of Organization all of the agreements 
dealing with the purchase of shares and the options which were 
signed by Messrs. Myers, Beresford, Roncarelli and Maas. 
Defendant Bregman did not sign such an agreement because he had 
refused to purchase any Kaplan shares but an agreement had 
been prepared (Compl't. par. 13) for use in case the option 
was ever exercised stating that the purchase price payable by 
Organization if employment was terminated within 36 months from 
the purchase of said shares was to be the lower of the purchase 


price or the book value thereof at the December 3lst next 


freceding the date of termination of employment. The complaint 
~ ( 


alleges (par. 14) that defendant Bregman knew of this agree- 
ment but this is denied by defendant Bregman. 
4, Bregman's employment was terminated on October 


2, 1973 by a notice effective three months from date. On 
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November 5, 1973 he attempted to exercise the Greene option to 
buy 5,000 shares of Organization from Greene at the price of 
$5,47 per share and then to compel Organization to immediately 
buy these same shares from him at $12.75 per share, the 
estimated book value of the shares ues of December 31, 1973. He 
Glaims to be justified in doing this by the terms of a special | 
contract which he had entered into datec June 17, 1970, which | 
had been prepared by the witness Randall, a copy of which is | 
annexed to the complaint as Exhibit B. Plaintiffs claim, on 
the other hand, that the option given by Greene to Bregman 
could not be exercised when his employment terminated, that it 
was intended only for executives who remained in NCKts or 
Organization's employ and, in any case, that it was subject to 
the signing of the agreement stating that the purchase price 


by Organization, if employment was terminated within 36 months | 
from the date of the exercise of the option, would be the lower | 
of the purchase price thereof or the book value thereof as of 
December 31st next preceding the date of termination. Upon these 
grounds Greene refused to permit the exercise of the option ; 
and Bregman, insisting thereon, brought suit for $45,000 
for breach of the option agreement, Plaintiff Organization 
had brought a declaratory judgment action which by stipulation 
was consolidated with the action brought by Bregman against 
Greene and Bregman has filed an answer counter-claiming for 
damages in the sum of $45,0C0. 
5. Gis paves for relief in the complaint is for 
(1) a declaration of the respective rights and obligations of | 
the parties; (2) decreeing ‘iat defendant is not entitled to 
exercise the Greene option for the purchase of 5,000 shares of | 
stock of Organization after the termination of his employment; | 
and (3) decreeing that, in any case, unless defendant agrees 
that the stock may be purchased by Organization at the same 
! 
' 
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price paid by defendant to plaintiff Greene he is not entitled : 
to exercise the Greene option or is bound to resell the shares 
to Organization at the same purchase price, 

6. It became apparent from the deposition of 
defendant Bregman which plaintiffs took that Randall had 
occupied a dual position in this matter. First, and at the 
time of the Kaplan transactions and the granting of the options 


by Greene, he was house counsel for Organization and NCK and 


(apparently) was acting only for them. However, he was very 
friendly with Bregman. They lived nearby each other in 
Connecticut and they travelled to and from work every day in 
the same automobile. When Randall's employment was terminated 
in July, 1973, according to the testimony of Bregman, then 


| 

| 

H 

| Bregman consulted him as his own lawyer for the first time, 

| seeing nothing wrong with this, and received his advice as to 
his own rights in respect to the Greene option and, indeed, the 
rights of the other executives involved therein, Messrs. Myers, 

; Beresford, Roncarelli and Maas. Bregman testified fully and 

| freely about the advice given to him by Randall when Randall 
thereby became his own lawyer in the matter where he had 
formerly represented Organization. Bregman's testimony on- 

| this subject is set forth at pages 28 to 31 of his deposition 

and page 52 thereof, copies of which are annexed hereto as 

Exhibit A. 

| 7. Arrangements were then made to take Randall's 

deposition and to go into this matter as well as other 

| activities of his in connection with the purchases of Kaplan's 

;; Shares and the giving of the Greene options. The first 

installment of the deposition was taken on October 16, 1974 at 


ee ae ee ee ee te © een or eENNES an eSERERENNNeRENe: 


; the United States Courthouse. Objections were made to his 
j answering several questions on the ground of privilege and the 


examination was then adjourned without date for a ruling on this 
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question and there will be a continuation of same after the 
ruling is obtained. 

8. The whole of Randall's deposition, as corrected, 
is submitted on this motion but the relevant portions may be 
described as follows: his position as “co-counsel for Mr. 
Bregman" with the firm of Weil, Lee & Bergin (p.30); he 
switched his position to become counsel for Mr. Bregman on the 
date of the termination of his employment which was July 15, 
1973 (30,31); they both studiously waited for that date to 
take place because they thought it would be improper or 
unethical to switch representations prior to July 15th (31,32); 
by the time that date arrived Randall and Bregman considered the. 


former to be "a free man" and that there was "no barrier of 


professional confidences or whetever * * #" (33); he was asked 
whether he really thought, beginning July 15th, he was free 
to represent Mr. Bregman personally against the company in the 
same matters that he had worked om for the company and his 
answer was: 

"A, I had no qualms about it whatsoever. 

I might point out I fail to see how this 

line of questioning is germane to the 


oan in the pleadings that I have seen." 
p33 


He said there had been discussions with "co-counsel" which took : 


my representing you to the extent that it doesn't betray any 


place at their offices perhaps three or four times starting 

in or about November 9, 1973 (33). He went to their office for | 
the purpose of discussing the action "which had been commenced ny 
NCK and Mr. Greene against Mr. Bregman” (35). He intends to 

bill Mr. Bregman for fees dating from July 15, 1973 (36). He i 
was called upon for advice by Mr. Weil or Mr. Hafner of the firn. 
of the attorneys of record (co-counsel) and he gave advice but 
whether he gave it to them or to Mr. Bregman he did not know 


"because I believe that on one or two occasions in question 
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they were both in the same room". (36) 

9. Then came the question of privilege which lead 
to the witness's refusal to answer certain questions. Deponent 
pointed out that privilege had been waived by the client's 
testimony (36) and referred counsel to the pages of Mr. 

i Bregman's testimony on this subject (37), and also submited 

| a@ memorandum of law on the subject of waiver. There was 
considerable discussion of this because defendant's counsel 
made the point that the waiver related to a conversation in 
July whereas the witness said that the subject did not come up 
until the end of 1973 (38,39). Then the witness was allowed 


in October, 1973 (41, 42). He sa’d that for the first time, 
after Bregman had been fired, they discussed his rights against 


| 
| to testify that the conversation did not take place until early 
"because I was at that time functioning as Mr. Bregman's 
counsel". When it was pointed out by question "Mr. Bregman 

has waived that" he answered "No, he hasn't. Not as to any 

| conversation in October after his employment had been 


terminated in accordance with his contractual agreement" (42). 


| 
¥ 
Mr. Greene but he refused to say what the discussion was : ge 
| 

There was considerable discussion following this detween both 
| counsel and the witness. The witness testified that Bregman 

was mistaken as to the discussion in July, 1973 because the 
| question never came up until some time in October but when 
| asked what the conversation was he said “I decline to answer 
on the ground it 1s privileged” (43-45). At page 46 he again 
Hi declined to answer as to the discussion in October on the 


ground that it was privileged. Then followed a discussion with ! 
with you” whether Mr. Bregman would waive the attorney-client 


privilege which Mr. Weil agreed to ask him (47-49) and Mr. 
i Weil later advised deponent that Mr. Bregman refused any 
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r Mr. Weil as the attorney of record for Mr. Bregman "co~counsel | 
| 
| 


further waiver of privilege. There was a further discussion 

of the subject at pages 50, 51, 52 in which the witness said 
that Mr. Bregman was mistaken in his testimony as to diseskatons 
(53) and then further objections were made to answering 
questions at pages 54 and 55. 


10. Deponent respectfully submits to the court that 


! 
} 
| 
‘ 
| 
in the special circumstances of this case, that Randall having | 
become co-counsel with the attorneys of record and having | 
obviously assisted them in the preparation of their case, that 
the question of privilege between attorney and client should i 
not be so narrowly construed as attorneys for defendant would 
like it to be. Mr. Bregman in his testimony effectually waived 
privilege and the witness should now be directed to answer the 
questions to which objection was taken. 
11. On Randall's testimony, adduced so far, there 
would seem to be a clear case of disqualification both of 
himself and of his co-counsel. I pointed this out to them at 
the conclusion of his testimony. Latex the attorneys asked 
me to defer any motion for disqualification until Randall's 
testimony was finished as there were some questions that they 
would like to ask him, and I agreed. 


Sworn to before me this rol Me te oe 
6 Alor nce’ - we — Rye? 
30th day of Pan? 2 1974. eonar : sco 
pane, a. ok. 4 
MARIE A. : 
Netary Public, Stare of New York 
No. 31-8484930 


in New York County 
txpiees March 10, 1976 
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Bregnan 28 
Q Then you thought that you had an advantage 
through the options, «nd that the others had the 
same advantage? 
x Yes, and in fact I said this to chen sone five 


or six months later. 


Q You did? 
A. “Yes. 
oi To whom? 
A ' “Myers, Roncarelli. 
Q ~ You told them you had the right? 
A I seid, "I think we all have the means to quit 


and @xercise the Greene options." 


Q.: | -And you paid no attention to the fact 


that the standard stockholder agreements provide 


for a holding of thirty-six months? 


A Not in my conversations with them. 


Q Did they agree with you? 
A They seemed very pleased. 
Q Did you base that on any advice that 


you had received from anyone? 


A Yes, I had asked Don Randall about it. 
Q When? 
A It would have to be after July 1 of 1973, so 


it was probably in the month of July 1973. 
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1 Bregman 29 


Pe . Q What did you ask him? 

4 AD I asked him if I coul¢ exercise my Greene 

4 options after resignation, or. just pevkeie to resignation, 
5 because I was: planning to resign. 

6 Q What did he say? 

os He said as far as he could tell, the Greene 


8 options were outside the bounds of any agreement that 
9 I had. 

10 ‘I didn't ask him as to Roncarelli1 oe Myers, - 
11 because they were not paying hin. 


ee a so re ee 


43—t(‘(ti«C Yes. 
ys | Q You were paying him fees at this time? 
ai 15 A After he was severed from NCK. : 


+. Q Let's find out about Don Randall. Who 


17 was Don Randall. 


18 | He was the internal counsel, I guess, at 

19 NCX. 

20 Q He was a lawyer? 

21 A Yes, he is a tauyer, 

a0 Q He was employed at that time by NCK? 
23 A No, he was not. You mean when he was working 
34 with me? 

25 Q Yes. 
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25 


Bregman : 30 


A No, he was not. © 


Q | He is the man that prepared that June 17, 


1970 contract, didn't he? 


4 Yes, everyone's else's contract in the company. 
Q He was house counsel, I think you might 

say? | 

A That is right. 


Q When did he retire or when was his 


employment terminated, might be more accurate? 


A ' July 1, 1973. | { 
Q Had you used him as counsel before then? _ . 
te No. 
Q But you had consulted with him, had you | : 
not? | 7 
A fe ucentdunt of the company I consulted with a 
hin. 
Q- You did not consult with him before that 


time about your problems? 
A No, never. 
o When he left the company in July '73, 


you used him as your personal counsel? 


A In a couple of matters. 
Q And you paid him for that? 
A I have not paid him yet because he has not 
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Bregman 31 
billed me. 
Q But you intend to pay him? 
A If he bills me, I will. If he does not, 
I won't. st 
Q So Mr. Rancall advised you after he 


left the company on July 1, 1973, that you had a right 
to, as far as he could see, to acquire.the Greene 
stock on option and tender it to the company for 


an immediate quick profit, is that right? 


A For an immediate profit. i 
3 Q When was your employment terminated? : 
A October 2, 1973. em i 
Q You got a letter from Norman, didn't you? 
A I did. 
| Q October 2, 1973 -- is this a copy of 


the letter we are referring to? 
A Yes. 
MR. BISCO: I will offer this as 
Plaintiffs' Exhibit 4 for identification. 
(Document referred to above marked as 
Plaintiffs’ Exhibit 4 for identification.) 
Q To come back to August '72 when the 
option was spoken of, you had a talk with Norman about 


that. Was that in person or over the telephone? 


Mie edie 


enclosed therein? 
A I have never seen this before. 

Q Read it pleese. 

Did he show you the papers that were 
being filed with Miss Flanagan on the Xaplan-Greene 
deal? 

A No. 

Q Did he show you the proposed No. 8 in 
this letter, proposed amendment to the standard 
stockholders’ agreement relating vo the purchase 
by executives of Kaplan stock, either directly or 


through the exercise of Greene options? 


A No. 


Q You knew nothing abdout that? 

Not a thing. 

a You just thought you had a secret 
advantage? 
A I didn't think it was secret. I thought the 
other people had the same deal I had. 

Q Did you believe Norman believed it? 

I didn't think Norman believed it. 

Q The reason that you thougnt the other 
people beiieved it was that Randall told you? 


a Yes, he told me in July '73, yes. 
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EXHISIT A 


Affidavit of Leonard G. Bisco 
dated M.y 16, 1975 


WALTER W. BREGMAN, 


a | 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


a asap ss ls na Ae gusta ei se lg Sap ss St i ge oh aang na xX 
THE NCK ORGANIZATION LTD., and : . 
WILLIAM E, GREENE, JR., 74 CIV 776 (CBM) 
Plaintiffs, 
-against- ‘ AFFIDAVIT ‘ 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


LEONARD G. BISCO, being duly sworn, deposes and 
says: j 

Objections were filed by both sides to the 
Magistrate's report in accordance with the requirements 
therein that objections be filed within ten days. Now 
Mr. Weil has bethought himself of other things and has 
attempted to interpose a new affidavit of some 23 pages (May 9 
and May 14, 1975) in which supposedly he gives the whole story 
of Randall's and his Finals pactietpetion in the representation 
of Bregman. Though late, we have no objection to the affidavit 
being received providing this short reply is also received. 

Mr. Weil's affidavit shows the complete comradeship 
and team work between him and Randall who had switched repre- 
sentation from Organization and NCK to Bregman the moment 
Randall's employment terminated. However, there is a very 


significant omission from Mr. Weil's affidavit where he says 


Greene option until their meeting of November 2, 1973 but 
he then decided on Mr. Weil's advice that he should exercise 


simply that Bregman was undecided whether to exercise the 
the option and he says: 
! 


"Y drafted for him, either at the 
meeting itself or immediately 
afterwards, his letter to Mr. Greene 
invoking his option rights, which he 
then sent to Mr. Greene under date 
of November 5, 1973". (Par.1l, p.11) 
He forgets to say, however, that both he and Randall 
drafted the notice which was sent out by Bregman on November 5, 
‘1973. Randall was present at the meeting of November 2, 1973 
(Weil affd. par. 9, p.10) and he testified on deposition that 
he was "quite sure”, in fact he knew, that he participated in 
the drafting of the letter of November 5, 1973 (Randall dep. 
po. 276,177). 
Randall's testimony, especially at the first session 
on October 16, 1974, is clear that he became counsel for 
Mr. Bregman the moment his employment terminated with NCK; 
he then became "co-counsel for Mr. Bregman" with the "firm 
of Weil, Lee & Bergin" (Randall dep. p. 30). In fact, 
when he became such counsel he had "no quaims adout it 
whatsoever" (Randall dep. p. 33) and from that time he partici- 
pated in meetings dealing with the handling of the action on 
at least three or four occasions; he knows he gave advice to 
both Weil and Bregman at the sane time (Randall dep. pp.33-36). 
The point made in Mr. Weil's affidavit that the 
combined representation of Randall and his firm was really of 
Mr. Greene whom they had never represented before also omits 
a number of important items. Greene had no lawyer of his own 
in the transaction. The first step towards legal action was 
the preparation of the declaratory judgment action by 
Organization alone and Mr. Weil held the complaint until it 
was agreed, at his insistence, that Greene would be joined as 
a co-party plaintiff. When this was done, Weil, Lee & Bergin 
Subbepbueail an appearance and answer to the consolidated action 


in which both Organizaticn and Greene were the plaintiffs. In 
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; his counterclaim the rights and obligations of Organization 
are directly involved by the allegations in paragraph 11 of 
the answer that Organization was bound to repurchase its 
shares under the Greene option at "the book value of said 
shares as of December 31, 1973". Paragraph 12 of the answer 
alleges a conspiracy betwéen the plaintiffs involving 
"Organization's refusal to repurchase any of said shares of 
stock from defendant other than at $5.47 per share". Damages 
are claimed in paragraph 13 only because Organization is 
‘| unwilling to purchase the shares at more than the purchase 
nt price of $5.47 per share. The prayer for relief asks for 
a declaration "that plaintiff Organization is obligated to 
purchase said 5,000 shares of stock from defe:.dant at the 
book value thereof as of December 31, 1973" and asking for 
damages accordingly. 

It can only be assumed that what is so "outrageous" 
and so "inexcusable and irresponsitle” (Weil affd. 5, 22) 
is not plaintiffs' tnsistence upon the motion to disqualify 
but rather the conduct of both Mr. Randall and the Weil, Lee 
& Bergin firm in lightly assuming until after the first 
installment of Randall's deposition that what they did was 
perfectly proper and that Randall, despite his constant : 
participation with the Weil, Lee & Bergin firm, need have no 


a 
° sco 


qualms about the propriety of his actions. 


Sworn to before me this 


16th day of May, 1975 
Fiance xz nike 


MAME A, RAK 
Novary Public, Store of New York . 
Ne. 31-6494930 
Qualified in New York Couwy 
Comemission Expires Maran 28, 1976 
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GUI Le ARYPP ATS €& ssmm fe Mn ar 
File No....7!) C1v..776. (CBM) 19, 
UNITED STATES DISTRICT COURT 


Str: SOUTHERN DISTRICT OF NEW YORK 
PLEASE TAKE NOTICE thar the within ts — SS 
atte COny OF Reo THE NCK ORGANIZATION LTD. » and 

thie dey duty filed and entered tn the office of WILLIAM E, GREENE, JR., 
the Clere Cos G11. Laos MaRS EN cai EV ie Plaintiffs, 
Dated Age eo ~against- 
Yours, &c. 
BISCO, WINKLER & HIGGISTON WALTER Wi. BREGMAN, 
UNELON CONS Fete ae 
(Office and Post Office Address) Defendant 
645 Madison Avenue 
nigh of Manhattan, New York, N. ¥Y. 10022 
I) WSUS denoeseaty OIOLRU USRO nore va MuaenUe A SDNOMIELY <7. 2 
Attorney for PaO sone 
Sic e sec at EN a 
PLEASE TAKE NOTICE that an order of 
which the within is a true copy, will be pre- AFFIDAVIT 
rented for settlement and entry herein to Mr. 
Justice —— Eee 


BISCO, WINKLER & HIGGISTON 
Attorneys for... Plaintiffs 


CE ROR, (Office and Post Office Address) 


645 Madison A 
svadtpthe City of Mew You op pracieon Lvcnces 


Borough of Manhatian,, New York, N, ¥. 10022 


One day co le ACR ih? Telephone (212) 832-2600 
1 aeametessetesescsseesenseee..0'ChOR, in the forenoon. nn a eee ret ae 
Bee Mc eT all TO etter i 
Yours, &c. Attorney for 
¢ BISCO, WINKLER & HIGGISTON a ee ee 
Attorneys for... ....... ee Service of a copy of the within 


(Office and Post Office Address) 
645 Madison Avenue 
Bors ugh of Marhetan, New York, N.Y. 10022 
I NAAM ea i Hactestaticeidacialiosaasevevsdys RTS 


Attorney for . 


is hereby adsnitted. 
Dated IN Yio ica ccccetoeene cs wcnie cae Pan 


Atctney for 


445 PrP Fae MI BAttiea @4 ame est oe fA. tf _ aa an 


Report of Magistrate Raby 


UNITED STATCS DISTRICT COURT 
SOUTUEPN DISTRICT OF NEW YORK 


OOOO BODO DOHHBHBDDAADABDABHAA DAD DDD OD OD x 
PEPORT OF 
TID MCX ORGANIZATION LTD., and UNITED STATES 
WILLIAM E. GREENE, JR., : MAGISTRATE 
Plaintiffs, 74 Civ. 776 (CBM) 
“Yeo ; 
WALTER W. BREGMAN, 
Defendant. 
OOOO OS OBB BBD ODAD DAD BDBDHBDBDABDADD AD DAA DD x 


TO THE HONORABLE CONSTANCE BAKER MOTLEY, U.S.D.J.: 

This report relates to a motion filed by counsel for 
the plaintiffs on January 3, 1975, for an order to disoualify, | 
as attorneys for the defendant re this action, (1) Donald ‘/. ; 
Rendall, Esq., and (2) the firm of Weil, Lee and Bergin, Esqs. 
The motion was referred by you to me for hearing and report by 
endorsement dated January 14, 1975. 

This is an action calichealagubacunney judgment concerning 
the rights and obligations of the parties hereto under a certain 
stock purchase agreement dated June 17, 1970, evidently prepared 
by Mr. Randall while he was in the capacity as internal counsel 
for the corporation. The basis of this motion is that 
Mr, Randall, following the termination of his services as house 
counsel for the aforementioned coporation, became an attorney 
for the nresent defendant Mr. Bregman, and in that capacity 
conferred concerning the merits of this litigation with the 
principal attorneys of that defendant, the firm of Weil, Lee 
and Bergin. 

The motion, to the extent that it relates directly to 
Mr, Randall, has become largely academic; for while “r. Randall 
at one time seemed to be contending that he was in the posture 
of associate counsel in this case, has now indicated that he 
is not appearing as counsel in this case at all (see page 4 


of his affidavit filed January 24, 1975). Nevertheless, 
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an arainst the outside chance that he might wish to take a 
different position at a future date, I think it is appropriate 
that the motion be marked grantei as to this defendant. It 
seems to me eletientary that it would be irproper for Mr. Randall 
to represent ifr. Breeman in this case, Randall having previously 


represented the plaintiff corporation in a transaction which is 


directly involved in the instant lawsuit. 

The question of the representation of the defendant 
Bregman by the Weil firm 43 a different matter and involves 
different considerations. The fundamental question is whether the 
assumed impropriety of representation of Bregman by Randall ir 
any way would debar representation of Bregman by the Weil firm 
by reason of consultations which admittedly occurred between the 
Weil firm and “Mr. Randall. 

Clearly, the answer to that question would be affirmative 
4£ it could be demonstrated that the Weil firm is in a position 
to rely upon information obtained by it from Randall which was 
gained by Randall through his prior association with NCX in his 
capacity as house counsel. 

Moreover, even assuming that no such “reliance” can be 
seisertnas proven, the mere fact that the Weil firm conferred 
privately with Randall concerning the merits of this case, knowing 
full well of Randall's past service as an attorney for NCK was, 
in my view, an error in judgment to say the least, since it could be 
areud that inasmuch as Weil thereby obtained the opportunity 
to take unfair advantage of NCK, it should be placed in the shoes 
of tandall whether it actually availed itself of the opportunity 
or not. Put otherwise, it could be argued that the knowledre of 
Randall as ex-counsel for NCK is imputable to Weil to the extent 
that Weil should also be disqualified. 

The Weil firm asserts that it would be improper to dis- 


qualify it, since the Weil firm never itself represented NCX. 
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In so arguing reliance is placed on the case of Meverhofer v. 
Emnire Fire and Marine Insurance Co., 497 F.2d 1190 2d Cir. 1974, 
In my view that case is no proper basis of great comfort to the 
‘leil firm. The case merely holds that an attorney who occupied 
the additional status of a defendant in a securities case had 
the right to make an exculpating statement as a matter of self- 
defense; and that accordingly, the attorneys for the plaintiff 
in the securities matter to whom the exculpating statement had 
been made were not "tainted" by their receipt of such statement. 

ere, however, when we are dealing with Mr. Randall, 
we are not dealing with a litigant, but rather with a former 
attorney for one of the parties to the instant litigation, who 
has apparently been assisting the attorneys for the opposing 
party in preparing 4 cites This is clearly nota 
matter of “self-defense”. Since as already noted, it would be 
highly improper for Randall who at one time characterized himself 
as "co-counsel” for Mr. Bregman to represent or continue to 
represent ‘ir. Bregman, it would be equally improper for him to 
confer privately with the firm who is presently representing 
Mr, Bregman.. Since that firm is aware of Randall's prior repre- 
sentation of NCK, I regard it as improper that the dialogues 
which occurred between the Weil firm end Randall concerning this 
case were permitted to occur. 

That, however, is not the ..dof the case, so far as this 
motion is concerned. Assuming, arguendo, that it was - as I 
believe - unwise for Mr. Randall to have had the conversations 
which he did have with te Weil firm, simply because such conversa- 
tions might create an appearance of impropriety, 1 nevertheless 
do not feel that this fact alone should automatically result in 
a disqualification of the Weil firm - which would in effect 


amount to a deprivation of the defendant's right to counsel of 


his own choice - absent a showing of some reasonable ground for 
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anprehension that confidences entrusted to Randall by NCK have 
been or will be divulged by Randall to the Weil firm. 
While indeed such reasonable ground for such fear might 


exist in litigation in which there was a sharply contested 


factual issue, we have, in the present case, the special circum- 


stance that the defendant has heretofore filed on October 4, 
1974 a motion for summary judgment dismissing the comp int and 
granting judgment on the counterclaim - a motion based upon the 
premise that the entire case can be determined by the Court's 
examination and construction of the underlying contract docu- 
ments upon which this action is based. 

In that context, counsel for Bregman forcefully argues 
that 1£, as here appears to be the case, the defendant is relying 
solely upon documents which, in effect, are known to both parties 
and speak for themselves, it is difficult fommme to see how the 
plaintiff would have any justifiable basis for a sense of appre- 
hension that confidential information in its possession may be 
“compromised” by disclosures from Randall to the Weil firm. 

I find this argument to be most persuasive. Therefore, 
it seems to me that this Court ought to hold the final resolution 
of the matters raised by the instant motion in abeyance until the 
_ Court has first ruled on the merits of the defendant's motion for 
summary judgment. For example, stould you decide that plaintiffs 
are entitled to summary judgmenc (which you would have the right 
to do in connection with the defendant's moving for summary judg- 
ment) whatever present concern the plaintiff may have respecting 
representation of Bregman by the Weil firm would obviously disap- 
pear amid the joy of victory. If, on the other side of the coin, 
you were to grant summary judgment in favor of the defendant solely 
on the basis of the content of the documents before you, it would 
then be clear that the rights of plaintiff had not been, and could 
not be, effectively “compromised” as a result of any communications 


Satween Randall and the Weil firm. 
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Should you, however, decide that there are triable issues 
of fact and accordingly deny the pend’-e° motion for summary 
judpment, it may well be that the mattec of the propriety of 
Neil's continuing representation of the defendant Bregman would 
then have to be reconsidered in the light of your opinion 
denying the motion, 

I therefore recommend that the motion by the plaintiffs 
to disqualify the firm of Weil, Lee and Bergin be denied at 
this time, without prejudice to renewal of said motion in the 
event that this case is not disposed of incident to your con- 
sideration of pending motions for summary judgment. 

As hereinabove indicated, the motion should be marked 
granted to the extent that it seeks to disqualify Donald W. 
Randall, Esq. from further representation of the defendant 
herein. 

Copies of this report have been mailed this date to counsel 
for the interested parties, who are hereby instructed that any 
objections hereto must be filed in your chambers within ten days 
from the date hereof. 

The following documents considered by me on this motion 
are forwarded herewith: 

1. Plaintiffs' notice of motion to disqualify, 
filed January 3, 1975 with your referral 
endorsement filed January 14, 1975; 


Plaintiffs' memo of law in support of said 
motion filed January 3, 1975; 


Affidavit of Ronald W. Randall in opposition, 
filed January 24, 1975; 


Affidavit of Gilbert H. Weil in opposition, 
filed January 24, 1975; 


Defendant's memo in opposition, filed January 24, 
l 


2 + geal reply memorandum, filed February 3, 
1975; 
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Three volumes consisting of xerox copies of 

transcripts of depositions submitted for ny 

consideration in connection with the merits 
of the motion; 


3. Folder containing defendant's deposition 
exhibits numbered 9 through 11; 


Folder containing plaintiffs’ deposition 
exhibits 13 through 43. 


Dated: New York, N.Y. 
March 4, 1975. 


Respectfully submitted, 
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HAROLD RAB, 

UNITED STATE GISTRATE 


BISCO, WINKLER & HIGGISTON, ESQS. 
645 Madison Avenue 
Jew York, W.¥. 10022 


WEIL, LEE & BERGIN, ESQS. 
60 East 42nd Street 
New York, N.Y. 10017 


Additional pages of transcript 


of Deposition of Donald W. Randall 


Randall 

more explicit as to what "prepared" means, 

Q What have you done to get ready for testifying 
today? 
A What have I done? I have read the transcripts 
of the depositions taken in this action of Mr. Bregman 
and Mr. Norman B. Norman who testified in his capacity 
as president of the plaintiff company. 

Q Is that all? 
A I also discussed certain questions which occurred 
to me as a result of reading those depositions with 
counsel for -~- I might say co-counsel for Mr. Bregman 
which is the firm of Weil, Lee & Bergin. 

Q Who is the other counsel? 

Me. 

Q When did you become sacamiake 

On or about July 15, 1973. 

oe Which was the exact date of the termination 
of your employment with NCK? 
A Correct. 

| You were just waiting for that date to become 
counsel for Mr. Bregman? 

MR. WEIL: I will object to the form of that 

question, too. 

A I don't think that 1s a question that I have to 


answer, 
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Q You do have to answer it, 

I was not waiting for that date, no. 

Q How did it happen that you became counsel 
on July 15, 19737 
A : will tell you precisely how it happened. 

Q Please do. 
A It happened on that date because Mr. Bregman, 
a very knowledgeable fellow, realixed that any represen- 
tation by me of him in any -- certainly in any capacity 


having anything to do with NCK would have been questionable. 


Q Questionable .°. what Won [Ve 


A From a professional ethical standpoint, and T don't 
think I need to explain. Therefore, Mr. Bregman very 
studiously avoided having any discussion with me of any 
_ such representation until such time as I was no longer 
an employee of NCK. 

Q Did you avoid having discussions with him 
until you were no longer an employee? 
A Discussions about what? 

Q You just said any discussions with you. 
Discussions about his business -- 
A I think if the reporter will read it back, I said 
any discussions about such representationp. It is de 


obvious that since our relationship, that is my relationship 
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Apu 
2 with Mr, Bregman, eontinued a1} during this pe we 


3 certainly had discussions with one another. However, 
4 we had no discussions prior to July 15, 1973 either on 
5 my part or his part of any such legal representation in 
. connection with any matter, 
Sg ole Q In other words , - both kept that very 

8 neutral, the sudject of your representing him --j 
9 MR. WEIL: Objection to the form. 
10 Q “~ until July 15, 1973? 

i 1l A I didn't use the word neutral. I simply said we 

os 12 never discussed it, and that is my-answer, 
13 Q You both knew the reason for not discussing 
14 46? 
IS A Since we never discussed it, I am not gure that 
16 


anybody knew the reasons because we never discussed the 

17 reasons. 

18 o Yau just said that Mr. Bregman is a pretty 

19 smart rel. «, and he knew enough that it would be improper 
29 or unethical or something like that to talk to you 


+ 


21 before July 15, 


22 A He so told me on July 15. 
23 Q What did he say? 
24 A He said I have not raised this with you up until 


25 now because I knew that it would be improper te do so, 


 ——~ 
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Randall 33 
However, now you — no longer an employee of NCK 
and therefore, you som 8 free man. I said yes, Walter, 
and I said there is no barrier my representing you a 


to the extent that it doesn't betray any professional 


ana un & w& 


confidences or whatever, and that was the sum and sub- 
stance of our discussion at the time. 


Q : Do you really think that beginning July 15, 


1973. you were free to represent Mr. Bregman personally 


10 uth 


against the company in the same mamrrer wrere you worked A 2 


for the company? 


12 A I had no qualms about it whatsoever. I might 


13 point out I fail to see how this line of questioning is 


14 germane to the issues in the pleadings that I have seen. 


15 Q You said, to come back to the subject of 


16 preparing to testify, that you had a discussion with 


17 cowcounsel, did you not? 


18 A Yes. 

19 Q Where did that discussion take place? 

20 A At the offices of Weil, Lee & Bergin. 

a1 Q How many times had you been in their offices? 
22 A Three, four, perhaps. 

23 q Starting when? 

24 A Somewhere in or about ley oth Dare 
25 Q At the time that Mr. Bregman decided to 


Ps ps sth nancies: 
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A I didn't. 


Q You went with him on the occasion of his 


first visit, did you not? 


A No, I didn't. 
Q When did you go? 
A When? I have already told you. It was in or 


about November 1973, 


Q Had Mr. Bregman been there before? 
A I have no idea. 

Q Couldn't you tell from the drift of the conver- : 
sation? 
A I knew that he had already talked to Mr. Weil 


specifically, but whether he had been in Mr. Weil's office, 
that is -- 

Q What was your purpose in going there? 
A My purpose was to discuss the action which had 


been commenced by NCK and Mr. Greene against Mr. Bregman. 


Q That wasn't until December or January? 
A In that case -- 

Q After Mr. Bregman sought to exercise his 
option. 
A In that case, I modify the answer to conform to 


whenever the suit was filed. I made no record of this. De 


. Oddie ° 
Therefore, it could just Reve easily been December. I am 
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quite certain it was before the year end because I am 
qudte sure at that time declaratory Judgment action was 
brought before the year end, 

Q Have you received any fees from Mr, Bregman? 
No. 


Have you ever billed him? 
Are you going to? 


When will your bill date from? 


July 15, 1973, 


i 
Q Did you assist Mr. Weil or Mr, Hefner or 


anybody else in the office or try to assist them in the 
prosecution of their defense and counterclaim against the 
Plaintiffs in this action? 
A I was called upon for advice and I Suess I gave 
it. I know I gave it. 

Q By whom were you called upon for advice? 

Mr. Weil and Mr, Bregman, 

Q You gave advice to Mr. Weil? 
A I don't know whether you would characterize it as 
my giving advice to Mr, Weil or my giving advice to Mr. 
Bregman because I believe that on one or two occasions 

, they were both in the same room, 
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Q During the discussions with Mr. Weil or Mr, 

3 Hdtner or Mr. Bregman from October 1973 on, did the sub- 

* ject of the June 17, 1970 agreement ever come up? 

" MR. WEIL: I will have to object to that, 

7 not on grounds of form, but I think at this point 
we are getting into attorney-client privilege. 

° MR. BISCO: It has been waived, 

, MR. WEIL: How? 

19 MR. BISCO: By Mr. Bregman. 

11 MR. WEIL: Where did he waive it? 

. le MR. BISCO: I will show you. I have a memo- 
13 randum on this subject. Pages 28, 29, 30, 31 and 
14 52 of his testimony, he testified fully as to 
15 advice ctven: by’ Mrs Bregman -- by Mr. Randall 
16 on the subject of his rights against Mr. Greene. 
17 MR. WEIL: If you just give me a moment to look 
18 at those pages. 

19 I don't find any reference there, waiver, ‘ae 
20 or disclosure by Mr, Bregman of the -- as to any 

21 conversations that took place between him and his 

22 attorneys, 

| 23 MR. BISCO: And Mr, == 
24 MR. WEIL: Including Mr. Randall. 

25 MR. BISCO: Mr. Randall is the one I am 


referring to. 
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MR. WEIL: Including Mr. Randall at the end 
of 1973, November or December of 1973. The 
references you have given me are only to June -- 
or July of 1973. You are now -- 

MR. BISCO: Don't you think that 4s enough? 

MR. WEIL: No, I don't think that 1s enough. 

MR. BISCO: We are going to get a ruling 


‘on that. 


You are wrong. You had forgotten about it. 


MR. WEIL: I have not forgotten about it. 
It doesn't matter if I did. 

MR. BISCO: You did. 

MR. WEIL: ‘Nhat do you base that on? 

MR. BISCO: You wouidn't have raised any 
question of privilege. 

MR. WEIL: That doesn't mean I have forgotten 
about it. 


MR. BISCO: Here is a memorandum of law for 


MR. WEIL: It doesn't cover the point. At the 
most, you would have a waiver as to discussions which 
Mr. Bregman had with Mr. Randall in July of 1973, 
but you are now asking him to reveal discussions 


which were had at a meeting among Mr. Randall, 
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who was still Mr. Bregman's counsel on a much 
later date, nearly half a year later, in the 
presence of another and new attorney for Mr. 
Bregman at that time. 

There has iiss: eheubebets no waiver, no 
disclosure, no discussion by Mr. Bregman of the 
discussions which took place at that later meet- 
4ng and hence. he has not waived them. 

MR. BISCO: You have made your point, but 
I insist on it. 

MR. WEIL: We will have to get a ruling. 

MR. BISCO: Suppose we go ahead with some- 
thing else. 

MR. WEIL: I think that would be advisable. 

MR. BISCO: Read the last question and answer 
so I know exactly what it is. 

(Record read back.) 

MR. BISCO: Let me ask this question on the 
record. 

In view of your objection, we will pass 
that point, and I will reserve all rights to it 
because we will have to get a ruling on it. 


MR. WEIL: That is correct. 


MR. BISCO: Do you agree, I take it, that Mr. 


-205a- 


Randall 
based on that. 

MR. WEIL: Off the record, 

(Discussion off the record.) 
A I was only restating or stating for the record 
that I am in the same position as Mr. Weil in that I 
can't waive Mr. Bregman's rights with regard to attorney- 
client privilege, and in the absence of a clear waiver, 
which I don't think has been established, I would have to 
decline to answer questions that I believe come within 
the scope of the attorney-client privilege. 

2 As long as you are reading Mr. Bregman's 
testimony, finish reading it because I am going to ask 
you questions about what he testified to. 

A I am reasonably familiar with the testimony. 

Q You have read this testimony? 

Yes, I have. 

of Did you have a conversation in or about the 
month of July 1973 with Mr. Bregman on the subject of 
his rights against Mr. Greene? 

A No. 

Q When did you have such a conversation, if 
at ali? 

A On or about October 3, 4, 5. Early October 1973. 


Qa What was the cccasion for the conversation? 
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Randall 
Walter had been fired. 


Q Then. for the first time. you spoke to him 


about his rights against Greene, is that right? 


A 


Then for the first time, we discussed his rights 


against Mr. Greene. 


to him? 


A 


A 


& What did he say to you and what did you say 


I don't think I can tell you that. 
Q Why not? 


Because I was at that time functioning as Mr. 


Bregman's counsel. 


A 


Q Mr. Bregman has weived that. 


No, he hasn't. Not as to any conversation in 


October after his employment had been terminated in 


accordance with his contractual agreement. 


Q You just said that you didn't have such a 


conversation in July 1973. 


A 


Right. 


Q That the first time you had it was after he 


received the notice of October 3 terminating his 


employment, right? 


A 


Right. 
Q You don't think that comes within his testimony? 


Not at all. 


Randall | 43 
MR. BISCO: We will have to get a ruling on 


that. Mr, Weil, your people can talk alone if 


you want, but that is getting silly. 


MR. WEIL: We don't need to talk alone, and 
is not at all silly. Mr. Randall, you have Mr. 
Bregman's deposition before you there. 

You have it open to the pages that we have 
been discussing in which he referred to a conver- 
sation with you which he placed as being sometime 
in July of 1973+ 

THE WITNESS: Right. 

MR. WEIL: From the substance of his descrip- 
tion of the conversation with you at those pages, 
can you identify it as being the conversation that 
you have told us took place between you and him 
in October of 1973. after he had been fired? 

THE WITNESS: No, 

MR. WEIL: I am afraid I must disagree with 
you. I don't think it is eddy at all. In fact, 
I think it is a very firm requirement of our 
professional responsibility. 

THE WITNESS: If I may gratuitously refer to 
Mr. Bregman's answer at Line 3 on page 29 of his 


deposition, he says: 
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"I asked him if I could exercise my Greene op- 
tions when resignation or just prior to resig- 
nation because I was planning to resign." 

I had no discussion with Walter Bregman 
about his right to exercise that option upon his 
resignation or his planned resignation at any 
time. 


Q Then Mr. Bregman is mistaken in his testimony 


to that effect, is he not? 


A He must be. 
Q I call to your attention the testimony of 
Mr. Bregman at page 52 reading as follows: 
"Q You just thought you had a secret 
advantage? 
"A I didn't think it was secret. I thought the 
other people had the same deal I had. 
Q Did you believe Norman believed it? 
I didn't think Norman believed it. 
'Q The reason that you thought the other 
people believed it was that Randall told you? 
A Yes, he told me in July 1973. Yes." 
Did you tell anything like that to Mr. 
Bregman in July 1973 or at any subsequent date? 
MR. WEIL: I will object to any subsequent 


date. 
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A Limiting my answer, the question is did I in 
July of 1973 tell Bregman that other people had the same 
deal and those words are quoted from his testimony. The 
answer is no. 
S What didyou tell him at that time? 
Nothing. 
Q ' He didn't ask you anything? 
A The question never came up in July 1973 or at 
any time prior to July 1973. 
Q When did it come up? 
Subsequent to July 1973. 
Q When? 
Sometime in October, 
Q Was it prior to the time he had engaged Mr. 
Weil's firm? 
A Yes. 
} What was the conversation? 
I decline to answer on the ground it is privilesed. 
MR. BISCO: Mr. Weil, it is just a difference 
in date. There was such a conversation. The date 
was not July 1973. It was before you got into the 
case. 


You have -~ 


MR. BISCO: This is what he testified to. 
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A I realise that if I answer these peripheral ques- 
tions, I run the risk of waiving a privilege which is 
not mine to waive. Therefore, I must decline. 

MR. BISCO: Mr. Weil, you are the attorney 
of record for Mr. Bregman in this litigation. 

THE WITNESS: I am not. 

MR. BISCO: He is not. He 1s cocounsel with 
you, but he is not the attorney of record. I 
think it 1s up to you speaking for Mr. Bregman 
whether or not you claim privilege on that 
question. 

MR. WEIL: First of all, I can't speak for 
Mr. Bregman on that. I have no authority to waive 
the attorney-client privilege and it would be 
unethical for me to do so without Mr. Bregman's 
permission which I don't have, 

MR. BISCO: On that, we will -- I can see 
we won't finish tonight. You can have an opportunity 
to discuss that with him to see whether he waives 
that, and you will have Mr. Randall's testimony 
which is that he had such a conversation but it 


was at a different time, and he is insisting on 
his own privilege. 


Now, let the client say. 
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MR. WEIL: I agree that the Client should say, 
but I think perhaps we are not quite on the same 


wave length and I don't know which of us is off 


of it. on what Mr. Randall did say, and also my 


own position. 

I have said that what Mr. Bregman testified 
to in that passage of his deposition was vhat he 
believed Mr. Randall had told him with regard to 
the rights of others on the Greene stock and to the 
extent that he has testified to that, he has waived 
privilege as to that particular conversation -- 

MR. BISCO: Excuse me. He also testified 
in his deposition as to what Mr. Randali supposedly 
vold him about his own rights. 

MR. WEIL: I don't believe so, 

MR. BISCO: I think so. 

MR. WEIL: That was back in July. Now, I 
ask Mr. Randall whether the description by Mr, 
Bregman of that discussion, of the contents of that 
discussion, enables Mr. Randall to identify that 
discussion as the one that actually took place 
in October rather than in July, 1f 4t¢ did, 

If Mr. Randall looking at that description 


in the Bregman deposition can say yes, this is the 
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conversation I had with him, only it was in 
October, not in July, then I would agree that 
despite the discrepancy in dates, that Mr. Bregman 
would have waived the privilege. 

MR. BISCO: Except that you are a little 
strict there in saying if that is the conversation 
that he had in October instead of July, then Mr. 
Bregman has waived the dates. It might have been 
on the same subject. His recollection mignt be 
somewhat different, but certainly the subject of 
that conversation has been already waived by Mr, 
Bregman, 

MR. WEIL: I disagree. I don't think the 
fact that a client who has had a number of dis- 
cussions with his lawyer within the attorney- 
client status over a period of time waives later 
discussions by waiving what took place in one of the 
earlier ones, 

MR. BISCO: You are contradicting yourself 
because you just said that 4t appears to be a 
mistake in date. 

MR. WEIL: As to the conversation. 

MR. BISCO: He doesn't have to agree exactly 


with the conversation. If that conversation in some 
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form or some substance was had at a later date, 
he ought to testify to it. 

MR. WEIL: Yes, that particular conversation. 

MR. BISCO: Yes, but he refuses to say any- 
thing. 

MR. WEIL: He answered in response to my 
question that he doesn't identify any October 
conversations as being the conversation described 
by Mr. Bregman on the date of July. 

A That is why I refer to the language on page 29 
which places it in the context of Mr. Bregman contemplating 
resigning from the company, which must necessarily have 
deen a conversation that took place before he got fired. 

MR. WEIL: Obviously, the circumstances and 
the substance of the attorney-client discussion 
were quite different, and therefore, Mr. Bregman 
has not waived the privilege as to the one that 
actually or any that actually took place after he 
had been fired, the circumstances being different, 
and on the lensibi tani date you have asked for, 
the meeting at my office, even with different 
counsel included. 

MR. BISCO: I call to your attention the 


testimony of Mr. Bregman at pages 28 and 29 
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of his deposition: 

3 "Gq And you thought that you had an 

4 advantage through the options and that the others had 

5 the same advantage? 

¢ "A Yes, and in fact, I said this to them some 

7 five or six months later, 

. "Q You did? 

? "A ‘Yes, 

10 "Q To whom? 

11 "A Myers, Roncarelli. 

iz "Q You told them you had the right? 

"A I said I think we all have the right to pie a 
14 quit and exercise the Greene options. bi 
Hh nQ And you paid no attention to the fact 

16 that the standard stockholders agreements provide 

17 for a holding of 36 months? 

18 "y Not in my conversations with them. i 
19 "Q Did they agree with you? 

20 "A They seemed very pleased. \ 
21 "9 Did you base that on any advice that 
a2 you had received from anyone?: 

23 "A Yes. I asked Don Randall about it, : 
24 "Q When? 


25 | It would have to be after July 1 of 1973. 
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So it was probably in the month of July 1973. 
"@ What did you ask him? 
mA I asked him if I could exercise my Greene 
options after resignation or just prior to resig- 
nation because I was planning to resign. 


"Q What did he say? 


"A ° He said as far as he could tell, the Greene 


options were outside the bounds of any agreement 
that I had. I didn't ask him as to Roncarelli 
or Myers because they were not paying hin." 

MR. WEIL: Then I think that pretty clearly 
sets the limits and I will agree that he has 
waived, that Bregman has waived the privilege inso- 
far as the conversation that he had where Mr. 
Randall is concerned to the extent that it covers 
the subject of whether Mr. Bregman could 
exercise his Greene options after resigning or just 
prior to resigning. That is the -- those are 
the limits of the conversation and discussion aa 
to which he has waived the privilege. 

Q Having Just read that to you, and you having 
23 heard Mr. Weil, can you «answer whether you ever had such 
24 & conversation with Mr. Bregman? 


25 A No. 
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A I can 


or not I had 


said to him, 
A He is 
Q 
much in mind 
did you not? 
A When? 


Q 


Randall 
You can't answer it? 
answer whether or not. The answer to whether 
any such conversation is no, I didn't. 
Mr. Bregman then is mistaken -- 
mistaken. 
-- in his testimony as to what you supposedly 
is that correct? 


mistaken. 


From July 1973 and thereafter you had very 


the provisions of the June 17, 1970 agreement, 


July 1973 and thereafter. 


No, not from July 1973. 


Q 


From when? 


From on or about October 5, 4. Early October 


Q 


What brought that agreement to your attention 


in October 1973? 


MR. WEIL: I will object to that question if 


the answer involves any disclosures by or 


discussion with Mr. Bregman on the subject. 


THE WITNESS: I will answer the question 


within those limits, which is that my concern for 
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the June 1970 agreement at that time, early 
October, came about because 1 got a telephone 


call from Walter Bregman saying Norman just 


fired me. When can we get together? 

Q How did that ehve you concern about that 
agreement? 
A Because thereafter, the June 1970 agreement 


became a subject of conversation. 
Q Who produced the agreement? 

MR. WEIL: I think I will have to object to 
that too, Mr. Bisco. That is beginning to go 
into what took place between the client and his 
attorney. 

Q Did you find the agreement yourself? 

MR. WEIL: I will make the same objection. You 
are simply going at the same thing from the reverse 
direction. 

MR. BISCO: I am excluding the client. 

MR. WEIL: Even excluding the elient involves 
&@ negative «-— 

MR. BISCO: It doesn't involve any communi- 
cation. 

MR. WEIL: It would. If he says that he 


didn't bring it up, then that would imply that the 
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$ Client broucht it up and brought it to his atten- 
3 tion, which would be a communication, 
+ MR. BISCO: Do you object on the ground of 
. privilege? 
° MR. WEIL: Yes, 
7 Q Are we to believe from your testimony that 
, you had forgotten the June 17, 1970 agreement sometime 
. after it was executed? 
10 A I don't know what you are to believe. I am not 
11 sure that that 4s a question that is susceptible of a 
12 yes or no answer. 
13 Q I will ask you a question -- 
14 4 


If you wish to ask me on any given day whether I 
15 had that document in mind, I suppose I will try to 


16 answer that question. 


17 Q Had you forgotten that agreement in 19702 
18 A It was written and dated 1970, right. 

19 °] Yes. 

20 A So I certainly had not forgotten it in -- while 


21 I was in the process of writing it. How long thereafter 
22 1t took me to forget it in the sense of it, shall we say, 
23 receding into my subconscious, I can't really speculate. 
24 Q I don't know what you mean by receding into 


25 your subconscious, but did you ever forget that acreement? 
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2 MR. WEIL: I will object to the form of 

3 that question. If you want, I can point out why. 

* The reason is the word forget. I don't know what 

5 4s meant by the word forget in that question. 

6 MR. BISCO: It is a plain old-fashioned word. 

7 MR. WEIL: No. It isn't all that plain. 

. It isn't all that old-fashioned. Maybe it 1s ; 
9 old-fashioned, but it is not a simple word. One 

10 can put something out of his mind for periods of time 
11 without having forgotten it. 

12 Q I am going to ask you the question. Can you 

13 


answer the question whether you had at some point after 
14 the preparation and the signing of that agreement of 


15 June 17, 1970, had you forgotten it? 


16 A We are flogging the same horse. 
17 Q Can you answer the question? 
18 MR, WEIL: Do you know what Mr. Bisco 
19 means by forgotten? 
20 THE WITNESS: No, I don't know what he means 
21 by forgotten. 
- 22 MR. WEIL: Maybe Mr. Bisco will tell us. 
23 : Q Did you remember that there was such an agree- 


24 ment without remembering all its terms? 


25 A Remember, I assume, in your lexteen, She oppesite 


-220a~- 


Randall o7 


of forret. 


Q Would you please, in your wisdom, suggest 


to me some words that I should use to find out what I am 
trying to find out? 
A Let's go off the record for a second. 
MR. BISCO: Off the record. 
(Discussion off the record. ) 

A If you would like to ask me whether on a particular 
day or certainly in a narrow time frame whether I had in 
mind this particular June 1970 document, then I will 
attempt to answer that question. 

Q Did you have in mind the June 17, 1970 docu- 
ment in July and August and September 1972? 
A 1972? 

Q Which is the time of the Kaplan transaction? 

No. 

a You had forgotten it? 
A I didn't have it in mind. Had there been occasion 
to remember it, I probably would have remembered it, 
but there was no occasion, to my recollection, for 
me to remember that document. So I suppose in your language -. 
< forgot it. 

Q You have carefully prepared an answer to 


say that in my language you forgot it because you know 
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that you never told anybody about the existence of that 
agreement and everybody else was ignorant of it; 

A I what? 

Q You never told anyone of it, 
A Let's again-- first of all, I think you are sug- 
gesting something I don't particularly like, and again 
Just to be neat about it, let's have some time periods 
during which I am alleged to have done or not done whatever 
it is you sa 2! i ti again is getting pretty far afield 
from this proceeding, but nevertheless, you are paying 


for the transcript. 


Q You will pay your share too. 


MR. WEIL: No. I think you are supplying us 
with our copy. 
MR. BISCO: Is that so? 
Q Do you remember receiving the letter which I 
now show you from Mr. Winkler on or about August 25, i972? 
MR. HAFNER: I believe that that letter 
was introduced as Plaintiff's Exhibit LZ, 
August 25, 1972, is that right? 
MR. MESSER: That is right. 
The question is? 
| Do you remember receiving that? 


I certainly received it. My recollection is net 
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Q Exhibit 7. 
A -- Plaintiffa' Exhibit 7, and not having had 
a great deal of time to think about it, it's not 
compixrtely clear to me that the failure to refer to 
the June 1970 agreement, which 1s -- 
Perhaps we should identify it. 


MR, HAFNER: Plaintiffs' Exhibit 3. 


Plaintiffs' Exhibit 3 was an omission. 


Q What do you mean by that? 
A . Wnat I mean is that it's not clear to me on the 
basis of my quick look at this, that it was necessary 
in the context of this subordination agreement to have 
referred to the June 1970 agreeme’., assuming that 
anybody even thought about it. 

Q Well, you better explain some more. That 
ia not clear to me. 
A I'll try it once more. 

Q Are you trying to say that you forgot about 
the June 17, 1970 agreement? 
A I'm not sure. It's entirely possible tnat I 
thought about it and decided it wasn't necessary to 
refer to that document, but on the other hand I may 
very well have completely overlooked the existence of 


the June 1970 agreement. 


-223a- 


Rondali 
for referring to the June 17, 1970 agreement? 
A Right. 

Q tecali to your attention that that agreement 
purports to modify the agreement of October 25, 1967. 
with no reference to the agreement of February 6, 1968 
in respect of the length of time stock must be held 
in order. to give a purchase price of current book 
values, in the terms of payment which become one-fifth 
a year, rather than $20,000 a year, and prime rate 
of interest rather than 4 percent interest. 

Don't you think it would be necessary to 
Call to the banks! attention the differences in the 
agreements and to refer specifically to the June i7, 
1970 asreement? 
A No, frankly I don't think my opinion at this 
point is relevant, 

Q Isn't 1¢ more likely that you forgot or 
did not have. in mind the provisions of the June 17, 
1970 agreement. when you drew the subordination agree- 


ment? 


A That 1a a possibility, as I've already testified. 


Q But den't it a more likely possibility -- 
MR, WEIL: I object to that as being 


argumentative, 
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And you rode into the office every day 

with him in a car? 
A Yes. 

Q And -- 
A No, not necessarily every day but for the most 
part. 

Q . Pretty much every day, and you rode hin 
with him pretty much every day, did you not? 
A Yes, 

Q And you visited with him socially, 
frequently during that tine? 

Im, WEIL: I'll object to the word 

frequently, | 

All right, from time to time. 

Q Yes. Did Bregman know of the difficulties 
you were having with Mr, Norman? 
A Oh, I don't think there's any question that 
Mr. Bregman knew, although you'd have to really ask 
Mr, Bregman, but it was quite apparent to me that 
Mr. Bregman knew of these difficulties and in fact 
I can surmise with certainty thet Mr. Bregman knew more 
about these difficulties thon I did at that time, 

Q Do you know whether Mr. Bregman also was — 
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‘Mr. Myers participated ids pends peripherally, in 
which the attempt was made to identify some of the 
problem areas.or questions. 

I will say that at that time Mr. Myers wasn't all 
that certain about his own position with the company. 
So there was some talk about the possibility that 
Mr. Myers might decide that he wouldn't stay with the 
Company either. But that -- nothing came of it and, 
a3 you will recall, within a fairly short period of 
time thereafter, within perhans a week, Mr. Myers'. 
position became solidified, 1f you will, by gene Sm 
presidency of the company. 


Q What was the discussion of the option? 


A The question came up about the Greene option and, 


was it in effect, was it worth anything to either 


Bregman or Myers. 

Q Right. What did you say? 
A My advice to Mr. Bregman was that by virtue of the 
June 1970 agreement. 1t appeared that the option might 
be worth something to him if he chose to exercise it. 
And I told Mr. Myers that, because he did not have any 
agreement with the company comparable to the particular 
provision of the June 1970 agreement that he, in my 


Judgment, had a very much more dudious, was in a much 
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more dubious situation as far as the Greene option 
being of any value to him. 

Q Is 4t your best recollection that that is 
the full discussion on the subject? 
A Yes, that was the pist of it. 

I Now, you advised Mr. Bregman on the basis 
of the June 17, 1970 agreement -- 

When had you looked at that? 

A At some point obviously prior to October 3rd, or 
whatever that date was. 

Q Where did you get it from? 

I think Mr. Brepman pave me a copy of it. 

Q Mr. Brepman then consulted you before October, 
19737 
A Wait a minute now, let's go hack. 

The meeting that I've just told you about did 
not take place on October 3rd or whatever that date 
happens to be, or the discussion. It was within a very 
few days thereafter, perhaps a couple of days. 

Q Well, it was before you wrote the letter to 
. NCK, stating what you considered to be Bregman's rights 
and how the transaction should be handled, isn't that 


right? 


A Yes, 1t wes sometime between the 3rd and the 8th, 
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and so the meeting in question took place somewhere in 


3 that period. 

4 Q Where was it held? 
It took place at my house. 
6 Q And you said before that you had read the 
7 June 17, 1970 amreement. 

_I want you to fix the time as precisely as 
9 possible, 

10 A I think I had reread it. The best recollection 
11 I have is that Mr. Brermman brought a copy of it; had a 
12 copy of it with him. 7 
13 Q Then your best recollection 1s that you 

14 read it at the meeting? 

is A That's the best recollection I have right now. 

16 Q Or, £ should say, you reread it at the ae 
17 meeting between October 3rd and October 8th? 

18 A Right. | 

19 Q And you immediately felt that Mr. Bregman . 
20 had some rights if he exercised the Greene option? C 

31 +A I $0 advised him, yes, sir. 

22 Q And didn't you have such an opinion at the 


23 time the various papers were being signed. in August 1972? 
24 =A If I had been called upon to render such an opinion, 


25 that might have been my opinion. 
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I was not called upon to render any such ovinion, 
nor to my recollection did I have any occasion to even 


think about it at that time, 


Q So you were silent on the subject? 
A I didn't think about it. 
Q You didn't tell anything about Bregman's 


possible rights if he didn't Sipn anything -- 


A I didn't think about it. 
Q ~- to Beresford, Winkler, or anybody elise? 
A I didn't think about it. 
Q You did not tell them? 
A I didn't think about it. 
Q And when you did think about 1t, you thought 


he had some rights? 
A Pourteen months later, yes. 
Q And then did you tell anybody connected with 
NCK about 1¢? 
A Then meanine -- 
Q At the time you formed your opinion. 
MR. WEIL: October of "737 


MR. BISCO: Yes, 


A Did I teil anybody? 
Q Yes. 
A At NCK? 
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Q Yes. 
A No. 

Q Or Mr. Winkler, you didn't tell him? 
A I'm quite sure I didn't. 

Mr. Winkler is just as capable as I -- 

Q Except that he didn't know as much as you 
did. 

He did not know about the June 17, 1970 

agreement? 
A I'm not even sure that that's true. If you would. 


like to swear Mr. Winkler in -- 


Q What makes you sure it isn't true, what makes 


you not sure it is s0? 


A Because Mr. Winkler had, subsequent to the execution 

of that document, —r access to it as I did. Der 
Q Did you ever give him a copy of it? 

A No. Whether he ever got a copy, I don't know, but 


I never gave him a copy. 

Q Was it your feeling that when the Aurust jlst 
papers were being signed, which you signed as vice- 
president, that Bregman might have some rights if 
he exercised the option? 

A I told you I didn't think about it. You asked me 


that question before, T think, or substantially the 
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same question. 


a) You were then the house counsel for !tiCK and 


NCK Organization? 


A Yes. 
Q On a full time basis? 
A Yes. 
Q ' You were being paid a full time salary? 
A Yes. 
Q How much was it? 
A At that time? ; 
Q Yes. 
A It was $47,500. a year, avproximately. 
Q Okay. 
(Discussion off the record.) 


Q Did you prepare Exhibit 5, the letter to 
Norman by Bregman, dated October 8, 1973? 
A i prepared a draft of this document. ef Fhe extent 
to which the final document is my language or may reflect 


changes made subsequently by Mr. Bregman 


Mz can't say with specificity. 


9) But you worked on it? 
A I certainly did. 

Q And you prepared a draft? 
A I did. 
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Q And this is at least substantially in the 
form of your draft? 


A I would say this is substantially in tne form of 


my dvaft, yes. 


Q Now, you state in Paragraph 6 of that letter 
"All shares of stock of NCK Org. held by me on January 
2nd, will be purchased by NCK Org. at a price per share, 
equal to the book value of such stock at December 31, 
1973°% 

Had you by that time formed an opinion that 
Bregman might have some right to purchase the stock and 
tender 1t to YCK at book value as of December 31, 1973? 
A : I think I had, based on the chronology. 

Q And did you intend that he would exercise 
his Greene option? 

A I don't think that decision had been made at that 
point. That was Mr. Bregman's decision, not mine. 

Q You did not know how many shares were being 
referred to, you did not know whether it was only the 
30,000 that he had purchased, that we have talked of 
before, or whether it also included stock he would 
purchase from, Greene under his option? 


& The answer to that is yes, I didn't know at that 


time. 
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Q when did Mr. Brerman make up his mind that 
he had possible rights and that he was going to attempt 
to exercise them? 
A I would say that was sometime during the month of 
October. 
Q Was it after he consulted Mr. Weil's firm? 


A I would say that at the time when Mr. Bregman 


first consulted Mr. Weil's firm, and this is based on 


my understanding of what was in Mr. Bregman's head at 


that time, so therefore it's subject to certain risk of 
error It was my understanding that he had at least made 
a tentative decision that he was going to attempt to 
exercise the option. but I don't think that that 
decision was irrevocable, perhaps even right up to the 
day when he sent a letter, or whatever it was that he 
sent, to Mr. Greene advising him of the exercise of the 
eokdens 
q Do you know what the tentative decision was 
based on, was it his own ovinion or based on anything 
you said? 
A I'm sure it was based to some extent on my -- 
MR. WEIL: I am roing to caution the witness 
not to get into any privileged areas. 


All right, I'11 say that I‘m sure it was based to 
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some extent on advice that I gave him in the role of 
counsel. 

q Between October 3rd and October 8th as you 
testified before? 
A Or possibly subsequent to that. 

Q Now, in the lieht of your letter of October 
8, 1973 -- 


MR, WEIL: It's Mr. Bregman's letter. 


Q In the light of Mr. Bregman's letter, which 
you drafted. which is Plaintiffs Exhibit 5, when do you 
say that you first contacted the office of Mr. Weil? 

A I never said that I contacted the office of 
Mr. Weil. 

Q Well you went there, didn't you? You went 
there with Mr, Bregman? 
. °° a, 

q You said that? 

Yes. 

Q Well, in relation to the timing of the letter 
of October 8th, when did you ro? 

A It was -- obviously it was after October 8th. 
How long after I really have great difficulty remembering. 

I nave trouble placing it more specificaily than to 


say that it was probably the latter part of October or 
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early November. 

If, for example, I knew the date of the letter that 
was ultimately sent to Mr. Greene -- 

Q It was before that, wasn't it? 
A. It would have been before that, yes. 

Q Because Mr. Brepman had not finally made 
up his mind that he was going to try to exercise his 
option, is that right? 
A I think that's true, yes. 

Q Did you tell Mr. Weil that you were former 
house counsel for -- 
A On, yes. 

Q And that you had been discharged and your 
discharge was effective July 15, 19737 
A I'm not sure of the details that I gave Mr. Weil, 


but he was under no delusions whatscever as to who I 


was and what my former position had been with the company. 


In fact, it was a matter of specific conversation between 
Mr. Weil and me. 
Q Now, it appears from testimony before that 
Mr. Bregman sent a notice to Mr. Greene on November 5, 
1973. 
MR. BISCO: Is that an exhibit? 


MR. HAPNER: TI don't think that we -- 
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(Discussion off the record.) 


MR. BISCO: I do not think it was marked. 


Q I show you a copy of a letter of Mr. Brerman 


to Mr. Greene, dated November 5, 1973 on stationery of 
NOrman, Craig & Kummel, Inc., in which Mr. Bremman 
states that he is exercising his option to purchase 
5,000 shares of Class B Common Stock of the organization 
and I ask you if you saw the original? 
(Referring. ) 
Yes, I've seen it before. 
MR. BISCO: Let us mark it for identification, 
Plaintiffs’ Exhibit 31-A and B. 
(Document above referred to was marked 
Plaintiffs’ Exhibit 31-A and B for identification, 
this date.) 
Q When did you first see Exhibit 31 for identi-— 
7 fication? 
A I'm quite sure that I saw a copy of this letter 
within a very short time after it was sent to Mr. Greene. 
Q Did you participate in the drafting of that 
letter? 
A I am quite sure I did. 
q Weil did you or didn't you? You know whether 
you did. 
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I know that I participated. 

The question I —— in my mind is whether I did 
the draft and somebody else commented on it or somebody 
else did the draft to wit: Mr. Weil, and I commented on 
it, but I did participate it. 

Q But you participated in the framing of that 
letter before it was sent? 

A Yes. 

Q With Mr. Weil? 

With Mr. Bregman. 

Q Not with Mr. Well? 

And Mr. Weil. 

Q How many times di¢ you visit the office 
of Mr. Weil? 

A How many times when, during what period? 


Q During the period from the end of October 


when you started, 1973, until now. 


A Until today? 

ow Yes. 

Well, I think we have to take it back. 

q Take it by years if you want. 
A Just to avoid misconceptions or whatever, during - 
the period from the first meeting whenever that was, 


the latter part of 1973. up to, I would say, September of 
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this year: 


Q Just a moment. You said the latter part of 


It must have been before November 5, 1973. 
A I've already testified that my first visit to 
Mr. Weil's office in company with Mr. Bregman was either 
late October or early November of 1973, which is 
consistent with this date. 

Q Then take it the way you want, 

A From that point up unt °., say, Septemoer of this 
year when I received word that -- 


Q. -- we wanted to take the deposition. 


A -- that you had served a notice to take my 


testimony as a witness, I would say that I was in 
Mr. Weil's office no more than three times. 

| From when? 
A Prom on or about. or somewhat before November 5, 
1973 through September 1974. 

Q All right. Were you in his office after 
September 19747? 
A Yes, I've been in his office several times in 
connection with my testimony as a witness, 4s recently 
as this morning. 
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Absolutely not. 
Q Your fees are whatever you bill Mr. Bregman, 
is that right? 


A My fees are whatever I bill or will be whatever 


I. Gili nin tor Pry services rendered directly to him, Dera 


‘4n the matters apart from this litigation. 

Q - You prepared your own recollection, I take 
it, of the standard agreement of Walter E. Bregman, 
dated October 25, 1967, with the NCK Organization, Ltd. 
and gave it to Mr. Hafner or Mr. Weil in, I don't know 
when you did. 

Is this a copy of what you worked out for 
them? (Referring) 
A You have shown me a Xerox or other photocopy of 
one of the printed stockholders agreement forms which 
was in use by the NCK Organization, Ltd., and on the 
face of it 1t says in my handwriting "Conformed Copy” 
and then it appears to have been conformed in my 
handwriting so as to correspond with the agreement between 
Mr. Bregman and the company dated October 25, 1967. 

To that extent I can identify the document. 

Q Were you asked to prepare such 4 document? 
A I have no specific recollection of having been 


" asked to prepare this document, but let's say that there 


-239a- 


ar alt Randall 182 
term respects, and furnished it to Mr. Weil. Dare 
MR. BISCO: Suppose we mark the agreement 
and the letter. 
The stockholders agreement will te marked 
Plaintiffs’ Exhitit 32 for identification, A through 
D. 
(Document above referred to was marked 
Plaintiffs’ Exhibit 32-A through D for identifi- 
cation, this date.) 
MR. BISCO: Also mark Plaintiffs' Exhibit 33, 
Mp. Hafner's letter to me dated June 19, 1974. 
(Document above referred to was marked 
Pliaintiffs' Exhibit 33 for identification, this 
date.) 
Q Where did you prepare Exhibit 32-A? 
Where did I prepare it? 
Q Yes, the one you have just seen. 
Where was that done, where was the work done? 


I would imarine it was done in my home. 


Q Not at Mr. Well's office? 


I doubt 4t very much. 


Q Now, you sent that to Mr. Hafner or Mr. Weil, 


24 did you not? 


2s A I either sent it to him or f handed it *o him. 
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Beresford, Walter W. Bregman, Thomas K. Myers and ad 
Edward A. Roncarelli respectively amending their 


stockholders agreements with the corporation.” 


A Yes, I see that. 
Q Is that correct? 
A I think not. 
Q .What is inewdeiee about it? 
A Mr. Bregman's name is listed and to the best 


of my knowledge no such agreement Letween the corpora- 


tion and Mr. Bregman was ever signed. 


9) How did you come to put his name in there? 
A It is just barely possible that I made a mistake. 
Q Why is it only uaviey possible? 
A": Because I usually do not make mistakes. 
Q You do not know for a fact that Mr. Breg- 


man did not sign an agreement, do you? 
A No. That would be knowledge within Mr. Bregman's 
mind. 

Q I think you may want to make a correction. 


It is up to you, St page lof your last testimony. 


your fees are whatever you billed Mr. Bregman, is 
that right? "Answers: My fees are whatever I bill 


or will be whatever I bill him for, my services 
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2 rendered directly to him, in the matters apart from 

a this litigation." Aren't you going to bill him for 

4 the litigation? 

a I think the answer, even though there is a ps 
6 


comma that really doesn't belong there, a comma after 


the word "for" at line 6, but aside from that I think 


4 


8 the answer is what I intended. 
9 Q That you are not going to bill him for 


10 this litigz*ion? 


on I think that is what it says. 

12 | Q I know. Do you really intend that? 

13 A That is what I said. 

14 Q Do you want to change it? 
15 A No, I don't want to change it. > 
16 ‘vane You are not going to bill him for this _ 


17 litigation? 
18 A I don't know what you are driving at but I 


19 don't intend to bill Mr. Bregman for any legal fees, 


20 in connection with this litigation because I am not 
oy representing Mr. Bregman in this litigation. 

oe 22 Q You said you were.co-counsel. 
23 A I recall using that term and my intention when 


24 I used that ter ., which may be -- 


25 : MR. WEIL: Can we refer to that part of 
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the transcript. Off the record. 
(Niscussion off the record) 
A Tf it is all right with you, we ‘can strike 


the answer that T started to sive and T can answer 


it again referring to the page in the previous testi- 


mony. 


fy 


Q : TI don‘t know. Did you use the term co- 
counsel, that you were co-counsel in this litigation, 
didn't you? | 

MR. WEIL: Se did not say he was co- 
counsel in the litigation. 
MR. BISCO: All -- 
MR, WEIL: That is what I want to make 
clear by referring back to the transcript. 
A : Let me continue my answer. 

Q You said at sere 301 might say co-counsel 
for Mr. Bregman which is the firm of Weil, Lee §& 
Rergin’ and then you were asked who was the other counsel 
and you scavabed wel Hes were then asked when did you 
become counsel. "Answer: On or ‘bie auly 15, "7a." 

MR. WETL: Obviously there was no such 

litigation in July of 1973. 

A So, therefore, -- then I will put it on the re- 


cord just to make it clear -- when I used the term 
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a co-counsel in the previous testimony it was intended. 

3 to mean only the fact that T have in the past since 

4 or subsequent to July 15, 1973, acted as counsel for )udn— 
5 Mr. Bregman on what you might call a personal basis 

6 in connection with certain matters and it was not 

7 intended to mean or imply that ee with Da 
8 the firm of Weil, Lee and Rergin in the pending liti- 

9 gation in connection with which this testimony is 

10 being given. 
ll a) Yet you advised with them often about 


12 the pending litigation, did you not? 


13 A No. 
14 MR, WEIL: I will just enter an objection 
15 ' to the form of that question. The word "ddvised"' 
16 ' is too vague and ceapeal: 
17 8) You had several visits to their office 
18 during the course of the litigation, did you not? 
19 MR. WEIL: TI object to the word "several." 
20 I think he said he had about three. 

gcc NN ay 
21 A And onlv in connection with ere as 
an a witness. 
23 n You testified that you had three -- first 


24 you said three or four visits to Mr. Weil's offices. 


25 Then you said three hefore you were called as a witness. 
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meetings that I have had with Mr. Weil or his asso- 
ciate, Mr. IHlafner, in their offices has heen in connec- 
tion with my testimony as a witness in this proceeding 
and those meetings took place beginning the fall or 
late summer of this year, early fall. 

Q Are you admitted to practice in the U.S. 
Courts for. the Southern District of New York? 
A Yes. 
Q Nid you ever consider becoming a co-counsel 
of record in the litigation? 
MA. WEIL: I whject to the form of that 


question. 


on I think I can answer ‘t anyway. Whether it ans- 


wers your question or not, let me say that the question 
of whether it would be desirable for me to represent 
Mr, Bregman in connection with any litigation between 
himself and NCK or Mr. Greene did come up and it was 
decided hetween myself and Mr. Rregman that it would 
not be desirable and inasmuch as Mr. Weil's firm had 
already been retained by Mr. Bregman to counsel him 

in connection wic'i matters relating to the termination 
of his employment and given the fact that Mr. Weil 

and his firm ave considerable expertise in litigation, 


it was decided that Mi. Weil's firm should represent 
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2 Mr. Bregman in connection with any such litigation. 

Q Why wasn't it considered desirable that 
you should become co-counsel of record? 


MR. WEIL: If any of this involves privileged 


ana nw & & 


communications -- 

A It is a privilere hetween myself and Mr. Bregman 
8 as to whether or not -- I think a discussion «i whether 

| 9 or not J should represent him or he sheuld use some 

qin 

me 10 other counsel is within the scope of the attornsy- 
11 Client privilege and has not been waived and { cannot 
12 waive it. 


13 0 You. never stopped representing Mr. Bregman, 


@ 14 = did you? ne : 


ie MR. WEIL: In what capacity, Mr. Eiscé@ 

16 Cane I object to the form of the quest’ °n unless you 

17 state in what capacity because the witness hav “&, 

18 carefully distinguished what he means by re- 
‘ 19 presenting. ; 

20 MR. BISCO: I think he can answer tn 

21 question. 

22 A I want to make it clear that I have -- to the 

24 extent that I have represented Mr, Bregman in regard 


24 to anything it has heen at his express request and 


25 I could -- would say that at the present moment there 
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2 is no pending matter as to which I am representing 
Mr. Bregman. Whether that means that I have stopped 


3 
4 representing Mr. Bregman, T will leave that nm you 
5 to figure out. 

6 


0 Did Mr. Breeman ask you to Stop representing 
7 him in any matter? 
“ 8 oA No. . 
Z 9 0 You had no qualms -- that is the very word 
10 you used, no qualms -- ahout representing him in his 


il dealings with reference to the stock that he supposedly 
12 had under option from Mr. Greene. You had no qualms 


13 about it. 


14 MR. WEIL: Again, I will make the same 

15 objection to the use of the word "qualms" and 
Wg 16 also with vegari’ +n the word "representing." ; 
nae 17 Q You may answer. 
: 18 A Again, I will say Mr. Rincuek from time to time e 


19 during the period from -- certainly after July 15, 

20 1973 up to about the end of 1973 called upon me from 

21 time to time for advice, Said advice, and counsel 

2° concerning various matters which I furnished to him. 

23 As I just testified there are no pending or outstanding 


24 matters as to which I am currently counseling Mr. 


25 Bregman oe attorney. Rr 
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to September of 1967 we could figure out who was the 
Secretary then but I don't think it is very important. 
(, Who is the Secretary now? 
I don't know. 
Q In your capacity as general counsel, were 


you involved in the egotiations and representation 


er 
of NCK in any _annteé matters? Qun 


A I would have to take issue with or question the 
sherk wee or aii! 

Q Let's say every -- 
A In any event, I conceived it to be my responsi- 
bility to maintain a management supervision over the 
legal affairs of the company. As 1 indicated pre- 
viously this involved in many, many instances working 
with outside counsel. In any event, even in cases 
of transactions involving outside counsel, I certainly 
understood it to he my responsibility to see to it 
that the transaction, whatever it was, was properly 
handled from a legal standpoint. 

Q Did you advise NCK in all of these matters? 
A I advised the company where it was necessary 
to. To the extent that I required the assistance 
of other counsel in matters beyond my competence 


or beyond my ability to get the work done, I did so. 
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MR. BISCO: Just look at the index. 
A The reference in the upper rirht-hand corner 
of Plaintiffs’ Exhibit 27 or the notation I should 
say is simply a notation that corresponds to the tab 
number in this hound file where that ~- where the 
signed original of that document was filed by me. 
sig Referring you again to Plaintiffs’ Exhibit 
27, were you called upon or were you asked by any- 
body to render legal advice on hehalf of NCK with 
regard to this document? 
A No. Not to my recollection. 
0 Were you called upon to represent NCK 
in a transaction which was the result of that or 
resulted from that document? 
MR. BISCO: Isn't that the agreement 
signed by him? 
MR. HAFNER: That's crrect, it was signed 
by him. 
MR. BISCO: What are you asking: these 
questions for? 
MR.HAFNER: T am asking him if he was called 
upon to represent -- | 


MR. RISCO: He already testified that he 


made changes in it hefore signature and he signed 
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it and then we have them this morning that he 
3aw it through in October. 

MR.HWAFNER: JT understand what the testimony 
is. 
0 Would you answer my question, please. 
A As soon as Mr. Risco is through testifying, I 
can see what -- 
MR, BISCO: I am commenting. 
PLease read the pending question from Mr. Hafner. 
(Question read) 
A I did not represent NCK as counsel in connection 
with the transaction to which this Plaintiffs' Exhibit 
27 relates. 
Q In what capacity did you sign that docu- 
ment, Mr. Randall? 
A As is indicated on page 5 of the document, I 
signed it and underneath my signature I wrote vice- 
president. I think it is already in the record. 
0 I think you previously testified that Mr. 
Reresford was involved in this transaction? 


A Yes. Mr. Reresford was involved to the extent 


of having some executive responsibility to carry it 


through. 


9) Why didn't Mr. Reresford sign the document, 
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do you know? 
A I think your question really is why did I sign 
it. 

Q Why don't you answer the question I asked 
first and then vou can answer the others. 
A I think the question came up at some point as 
to who was going to sign on hehalf of the company and 
my best recollection is that at that particular moment 
‘Mr. Reresford, whose office was next door to mine, 
was available. I am not sure who else was available 


and Mr. Reresford had a rather strange corporate title 


which had always given me some difficulty in terms 


of its legal sisnificance because he was Chairman of 
a non-existent executive committee and to the best 
of my recollection, John said, "Maybe I should not 
Sign this for the same reason that in times past you 
have suggested that I should not,"and I said, "Don't 
worry about it, John, I will sipn it, because I ama 
vice-president of the company." 

Q You wore several hats as vice-president. 
You testified to that, correct? 
A I signed this document as vice-president, as 
an officer duly designated as such by the Board of 


Nirectors. 


Randall 
a copy of this document. 

9 - The copy of Plaintiffs' Fxhibit 8 that 
I just showed you -- I am also handing you a copy of 
Plaintiffs’ Rxhibit 27 -- has a number of pink marks 
on it indicating, I believe, the apparent changes in 
those two documents. I would like you to look them 
over. Perhaps we can do it line by line and let's identify 
the changes and we will decide in your opinion precisely 
what the chanres mean, 

MR.BISCO: You want to know who made the 
changes or what they mean? 

MR, WAFNER: We already know from your 
testimony that Mr. Randall made the changes. 

Off the record. 

(Discussion off the record) 

Q Mr. RandajJl, I have shown you these marked 
up copies of Plaintiffs' Exhibits 27 and 28. Your 
previous testimony indicates that you may have made 
the changes that are indicated. I would like you to 
describe for us the hates end in your opinion what the 
effect of those changes are? 

A First of all, let me clarify my earlier testimony 


to the extent that I expressed any doubt about the 


changes that are reflected in fixhibit 27 which is the 
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successor in point of time to Fxhibit 28. It was 
only hecause I could not he absolutely certain and 
I still cannot that one or another of these changes 
may have heen made other than hy me but let's say 
that in -- as far as the substantial number of these 
changes, I have no question that f in fact made them, 
So the record will be clear on that. As far as the 
specific changes which have been indicated on these 
two marked copies, IJ don't think it is necessar 
unless counsel on one side or ae, ie 
that we go through this line by line and point out 
what these changes 7~e. 

MR. BISCO: You were asked a vwurstion, 


what was the effect of the changes. 


Bi I am answering the question in my own way which 


is my prerogative until somebody tells me I cannot 


do it that way. 
n I asked a question and I believe Mr. 
Randall 4s peapeedine to if, 
MR, BISCO: I would like to know what the 
changes are. 
A As 1 said hefore rather than attempt.to go through 


this line by iine, I think it is a fair characterization 


of the changes to say that they are either editorial, 
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they are vou might even say in some situations 


aesthetic. They are notj-subject to someone pointing 


Out something to the contrary -- they do not in any 


Tespect chanpe nor were they intended to change the 
substance of the document, and I think if we were to 

no through these changes line by line we would see 

that they do mot change the substance of the document. 
To illustrate that point, I would only or I would refer 
to the final paragraph of the document, numbered be aes 
which the entire language is changed and there is 
virtually no word that is the same in the same place 
and yet the gist of those two Paragraphs in my judg- 


ment is identical. It so happens that I sharpened up 


my editorial pencil, and I took some liberties with 


_Plaintiffs' Fxhibit 28 and made a lot of changes of 


that nature which IT thought were improvements. 
MR. BISCO: More aesthetic? 
A Aesthetic. Editorial -- 
MR. BISCO: What do you mean by editorial? 
A ' For the sense of clarity, consistency and all that. 
As I say -- | 
MR. BISCO: Whatever the changes were, you 
made them personally? 


A Yes. There is no question about thet. 
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Z MR. BISCO: There are a number -- 

3 A With the sole qualification that there may have 

5 been a change that crept in here that I did not make 

5 which I cannot identify in the ahsence of somebody 
showing me my own marked copy a ae which 


7 ag existed at one pointywhich has long beer Dur a 


8 since | seas shaalch 

2 : MR.BISCO: You made those changes out 

10 of your legal training and your aesthetic con- 
11 siderations. 

Pa 12 A I don't know that my legal training had anything 
te 13 to do with it. T made the changes because I thought 
ny — the language of the document as first written was not 

15 as clear and concise as it could be and, therefore, 
16 since I probably di¢ not have anything else to do that 
oe 17 afternoon, I decided to neaten it up a bit. 
1s MR. BiSCO: Did you get anybody's per- 
19 mission to do that? 
+. 20 A I don't recall that I even asked anyone's per- 
Q 21 nission. 
a4 42 MR. BISCO: Were those changes that the 
23 agreements were finally signed, is that right? 
Pp 24 A 1 believe so. 
. 25 8] eaiitie, Mr. Randall, those changes have no e 
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substantive effect, to your knowledge,let's say? 
A Certainly my knowledge and intention was not 


3 
4 to change any of the substance of the document. As 


5 far as I know, no one has attempted to show that there 
6 was any substantive change between these two documents. 
7 If someone will call my attention to such a change, 
8 I wikl be very happy to talk about that. 

o 9 Q Can you give us your opinion? Do you 


‘ 10 believe that there are any -- 
i] A I think I have already made it very clear 
12 that in my own mind, I did not make any change in 
13 the substance of these. 
14 Q Did anyone ask you to make any substantive 
U 


15 changes? 


16 A No. 


17 Q Mr. Randall, in your previous testimony 


FY 


18 at pages 62 and 63, you testified that you were involved 
iS in the Kaplan transaction to some degree. Would you 


20 describe for us the nature of your involvement in that 


21 transaction? 
22 A I am sorry. You referred me to -- 
23 Q Perhaps the word involved is not in that b @ 


24 portion of the transcript but I believe that is the 


25 substance of your prior testimony. 
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A Let's say this without regard to the accuracy 
of the reference to the previous testimony. I think 
I have testified at some point or another that I was 
"involved" to a degree with the Kaplan transaction and 
I think that the extent cf that involvement is to 
a very considerable extent or to a degree indicated 
in my testimony earlier today concerning the follow-up 
on the transactions involving Mr. Myers and Mr. Ron- 
carelli and Mr. Maas and Mr. Beresford although I 
don't believe there was very much follow-up involved 
in that since Mr. Beresford was rnee=physically pre- ace 
sent and did not raise any objections. There is no 
questionyas indicated in the testimony within the 
past few wah oleuis basa I was involved to the extent of 
having marked up Mr. Winkler's draft as represented 
by Plaintiffs’ Exhibit 28 to the extent that is re- 
flected in or substantially reflected in Plaintiffs' 
ixhidit 27. I guess I was further involved -- I was 
certainly involved in the early discussion of the trans- 
action or I should say I was present when the first 
discussion took place at least among the pfeneral execu- 
tive group of NCX. I think I have testified as to 
that meeting. I was involved to the extent that I 


subsequently put together a collection of the papers 
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so we he available for further reference 
and fplaced in the office safe for safekeeping, I bere 
was involved in bringing the various documents in a 
formal way before the meeting of the Board of Directors 
so they would be confirmed. This catalog is virtually 
complete. I suppose the only other area in which I 
was involved was that it was -- it came or it fell to 


my lot to transport laa be PReneipettynerotiable Jaw 
instruments, bie. callections, to Mr. Kaplan's lawyer 
on or about August 3lst and to deliver them against 
delivery of Mr, Kaplan's shares. To the best of my 
recollection that is the extent of my involvement and 
if you want me to try to characterize that involvement, 
it was -- 
Ma. BISCO: | don't think you were asked 
to characterize it. 
A I will characterize it anyway. It was ministerial. 
I was an errand hoy. 
8) Did you act as an attorney with regard to 
that transaction for NCK now? 
MR. RISCO: He can answer it if he wants 
but I object to the form. 
A I think I have stated on the recerd before that 


it was my very clear understanding that I was not called 
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upon -- not heing called upon and I was not called 
upon to function as counsel for NCK in connection 
with this transaction. 

9) Mr. Weil referred me to the correct page 
in your previous testimony, that being page 25 on the 
subject of your involvement with this transaction, 
page 25 line 19. Mr. Randall, there has been previous 
testimony by you that you had no qualms as to the pro- 
priety of your — Mr. Bregman's personal attorney 
notwithstanding the fact that you were previously 
employed as house counsel by NCK. To your knowledge, 
was there anything that you knew with regard to these 
transactions that Wally was either not entitled to 
learn or have access to or did in fact know as presi- 
dent of NCK? 

MR. BISCO: Of course, that is not exactly ee 
the questions that were put to him. It was not 
only that he was house counsel but that he worked 
on the very transaction in which he took the op- 
posite side after termination of his employment. 
a) Would you answer my question, please, 


Mr. Randall? 


A t think actually you have asked me several 
ubet ae: Dn 


questions and I think I will take the -+ wes-tUT me 
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the most straightforward route which is that as far 
as the transactions involved in this litipacion there 
is no information that I had, have or had access to 
that Mr. Bregman did not in fact know. It is not even ae 
necessary to go beyond that to the question of his © AS 


entitlement to know as an officer and director of the 


company. . 
MR. BISCO: Off the record. 
(Discussion off the record) 
Q Mr. Randall, could you tell when your +. 
first contact with Mr. Weil was or the firm of Weii, Lee m 


& Bergin although I realize you previously testified 
to that. Please restate it for us. - 
A I think that in the previous testimony we pinned 
that down to a fairly narrow time span. 

M”. BISCO: Off the record. 

(Discussion off the record) AK” 

Q “r. Randall, isn't it true that you first 

spoke to Mr. Weil by telephone on October 16, 1973? 
A + [t is the fact that my first communication with 
Mr. Weil at least in the context of this matter was 
hy telephone and while f cannot vouch for it personally 
hecause 1t don't have a record of it, I think October 


16th would be an accurate date. 
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n No you know where you were? 
A The telephone conversation took place between 
me on the telephone at my home and Mr. Weil who was 
at the time out-of-town on whatever he was out-of-town 
on. Ite was in Toronto, I think. 

MR. WEIL: Montreal. 

@) : Did Mr. Weil express any opinion or con- 
cern ahout your previous employment as counsel to 
NCK? 
A I would not characterize or I would not necessarily 
characterize it with one of those words or another. 

a) Characterize’ it as you please... ' 
A However, one of the subjects that was discussed 
in that conversatior on the telephone was whether 
there was any question in my mind or to put {t a 
different way had I thought about the question of the 
propriety of my representing ‘fr. Bregman in connectis:: 
with matters that necessarily involved my previous 
employer, and the upshot of that discussion was that 
I had thought about it and that [ felt that under all 
the circumstances and siven the subject matter of the -- 
or given the subject matter as to which 1 was being 
asked fer advice and counsel, I had no problem with it. 


9 Who wes asking you for advice and counsel? 
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Mr. Rregman. 

MR, RTSCN: Would you mind asking him 
who telephoned who? 
MR, WEIL: If you want, I will state it 

for the record. T telephoned: I was in Montreal 

and I put the call through to lfr. Randall. 

Q . You are saying that Mr. Weil asked you if 
you had any concern about representing Mr. Bregman in 
any capacity with regard to conflict or confidentiality, 
is that correct? 

A tT don't think that -- I west huehire to characterize 


it my own way, if I may. 


ak ee I testified just now Mr. Weil 
15 


asked me the question.. » ’ 


16 Q _ Was it substantially the question I just 
asked? 
A No, )’was not because it was not a question of -- 
you used the word concern and I have already testified 
that I had thousht about the question, and therefore, 
it was something that I had concerned myself withe sn 
Depending on -- you can define concern any way you 
want. I had thought about it. TI had come to the con- 


clusion which I then expressed to Mr. Weil, that given 


the circumstances and riven the nature of the matters 
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involved, I felt that I had no -- that there was no 
ethical or lecal obstacle to my representing “fr. 
Bregman in connection with these matters certainly as 
the situation then existed. , 

MR. BISCO: I don't know if he fully answered 
the question. Ile said he proposed to answer the 
question in his own way. Have you fully answered 
the question as to the conversation with Mr. Weil? 
Do you want to add anything? 

Mt. WEIL: Do you want to have your answer 
read back? 


A Why don't you read back the answer and we will 


put it to a vote. 


MR. RISCO: No. You are going to make 
the vote. 

(Record read) 

M2, BISCO: I$ that a meot Sasi? 

I think so. 

Q Mr, Randall. I am going to give you or hand 
you the documents that were marked previously, that is, 
Plaintiffs’ Exhibits 34 through 40 inclusive and my 
questions as to all of them will be the same. So maybe 
I will just ask the questicn as one question and if 


there is any difference as to the documents, you can 
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differentiate in your answer, Were you called upon 
by anyone to act as an attorney with regard to any of 
these documents or the transactions underlying them? 
MR, BISCO: Note my objection as to the 
form, calling for a conclusion. 
A Maybe it will he helpful if I try, subject to 


anyone's later objection,to characterize this group 


? 
of documents. As I see them, they all relate to the 


matter of the agreements between certain individuals 


and NCK relating tu certain shares of stock that they 


had or in all cases that they had purchased from Mr. 
Kaplan, it seems to me that there are two aspects 

here. One is from the standpoint of the company it 
was a prerequisite in order to conclude these trans- 
actions that these various agreements he signed. To 
that extent )the apveements having already been prepared 
and submitted to the individuals for signature ,in my 
judgment there was no legal aspect to -- remaining to 
be handled. This was a ministerial -- administrative 
process of getting the various documents signed. The 
other 2spect that runs through these documents is thay 
to a limited extent, I was acting on behalf of the 
individuals in transmitting their payment for the 


shares they were buying to Mr. Kaplan's attorney in 
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return for which certain shares of certificates were 
delivered to me which I kept in my custody pending 
receipt of the agreements and again I never considered 
that I was representing any of these people’in a law- 
yer's capacity but rather simply handling an adminis- 
trative detail because it was more convenient for me 
to do it than to have them do it individually. 
the extent that you asked whether I was called upex 


to give any advice or counsel, I guess my answer is 


Care Liar ce ’ 
that I find it very difficult to Concede-thst chore 


was even any occasion for me to do so and. in any event 
T did not, 

Q Did you negotiate with regard to any of 
these documents on behalf of NCK as an attorney? 
Lo ee 

Q Mr. Randall, would you please take a look 
at Plaintiffs' Fxhibits 38A and 38R, those being 
memoranda to Roncarelli to you and from Mr. Norman to 
you. 
A Memoranda from -- these two documents are memoranda 
both dated October 18, 1972,FExhibit 38A is a memo from 
me to Mr. fioncarelli. Fxhibit 38R is a memo from me 
to Mr. Norman. 


19) Each of those documents refers to a 
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memorandum hy Mr. Norman, does it not? 
A No. 
Q No either of them refer to such a memorandum? 
A Pxhibit 38A refers to a memorandum fre Mr. 
Norman to Mr. Roncarelli. 
MR. BISCO: Is.that the one that wasn't 
put in evidence that I gave you a cony of? 
MR. NWAFNER: We are going to that. 
A T am sorry. It does appear that Fxhibit 38B 


refers also to a memorandum. from Mr. Norman although 


38R does not make it clear to whom it was sent. 


MR. HAFNER: Can we mark as Nefendant's 
Exhibit 11 for identification this memorandum 
from Mr. Norman to Mr. Randall with copies to 
Roncarelli and Winkler dated October 17, 1972. 
(Memorandum dated October 17, 1972 
marked Nefendant's Exhibit 11 
for identification, this date.) 
Q Mr. Randall, does this document that 
you are holding now, Defendant's Fxhibit 11, in any 
fashion ask you for legal advice regarding the trans- 
actions? 
MR. BISCO: I would object to the form 


because the document speaks for itself and the 


question calls for the witness' conclusion. 
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A Subiect to Mr. Risco’s ohjection, which has 
heen noted, first of all let me point out that De- 
fendant’s Exhibit 11, which has just been marked for 
identification, refers by its terms to -- 
MR. BISCO: i. withdraw the question, ‘Mr. 
Randall. 
c. Is Defendant's [xhibit 11 the memorandum 
referred to in Plaintiffs’ Exhibit 38A and B? 
A Let me turn it around. Roth Exhibits 38A and %38R 
refer +o, seen other things, t'.e memo that has heen Dun 
marked as Nefendant's Exhibit 11. 
0 Mr. Randall, looking at Nefendant's 
Exhibit il in your opinion, does that document ask 
for legal advice? 
mn, RISCO: Same objection. 
A Once again, subject to the objection, ! find 
no language in Mr. Norman's memorandum net)? am sures 
did 1 at the time find any language that indicated 


that Mr. Norman was asking my opinion on anything. The 


hess 


gist of the memo, which speaks for itself, that Mr. Deen 


Norman was giving me information. 
n “Mr, Randall, were you retained by Mr. Rree- 
man or ‘fr. Weil or the firm of Weil, Lee & Rergin as 


co-counsel in this action? 
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No. 
Q Were you engaged to represent Mr. Bregman 
in this action? 
A No. 
0 Do you have any responsibilities for the 
Strategy or handling of this lawsuit? 
A No. | 
Q . Mr. Randall, I am showing you Plaintiffs’ 
Exhibit 41. I refer you to Exhibit 41B. Was there 
anything, to your knowledge, in the bylaws of NCK 
Organization which would require the ratification 
of these. various documents listed there on Plaintiffs’ 
Exhibit 41B before they became effective? 
A - No. Not to my knowledge or recollection. 
MR. BISCO: No you mind if the question | 
is repeated? 
MR. HAFNER: Sure. 
(Record read) 
MR. HAFNER: I have no further questions. 
EXAMINATION BY 
MR. BISCO: 
Q Mr. Randall, in preparing to testify, you 
said before that you read the depositions of Mr. Breg- 


man and Mr. Norman. Did you not? 


a 


Randall 

Correct. 
Q Did you notice in Mr. Bregman's testimony 
that he testified at page 26 when asked whether it 
was his opinion that he could buy the shares under 
the Greene option for $5.47 a share and immediately 
tender them to the company at present book value. 
"I sure did not say anything about it." 

"Question: You kept it to yourself?" 

"Answer: I sure did." 


You testified that you did not advise 


Mr. Bregman on this subject until October 1973 at which 


time you though he had a right to exercise the Greene 
option and tender the shares at present book value 
but that the question was not finally decided whether 
he would do so. Did you not? 
A I think :that is substantially an accurate state- 
ment of my earlier testimony but I would reserve what- 
ever -- make whatever reservation is necessary, What 
I said then, I will testify again. If you want to go 
hack and look at the transcript, fine. 

Q No. 

I think thst is essentially what happened. 

Q Mr. Bregman testified that he sure knew 


that he could buy the stock under the option and 
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immediately tender it at present book value. fle 
knew that at the time that he fot the option. Do 
you know what that knowledge is based on, what that 
opinion of his is hased on? 
A T haven't any idea. 

Q Then at page 27, he testified that he 
thought that anyone, that is, all the others who bought 
Kaplan stock, had the same right because the deal. was 
"self-triggering" without ne to the established 
Stockholders’ Agreements."" You saw that, didn't you? 
A T have read and I am now reading again Mr. 
Bregman's testimony at page 27. 

| Q He'so testified, did-he not? 
A You have paraphrased. What he said was what it 
Says at lines 23, 24 and 25. I assume those are the 
lines you are referring to. 

0 You do not want to correct what I-said, do 
you? 

A You have interpolated references to Stockholders' 
Agreement which do not appear in the section of the 
transcript that I am reading. You have telescoped some 
testimony which may or may not be an accurate way of 


characterizing Mr. Rregman's testimony but I am not 


going to subscribe it to one way or the other. Mr. 
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Bregman testified as to what he testified. 


Q Mr. Rregman testified that he thought 


that the deal was self-triggering. He didfee) say 


that, didn't he? 
A I see those words on line 23 on page 27. 
0 Do you know what his opinion was based on 
in that regard? 
A I don't even know what he means by self-triggering. 
Q Then he testified at page 28 that sometime : 
later he told Messrs. Myers and Roncarelli that they 
each had the right to quit and exercise the Greene 
option. You see that don’t you? 
A Are you referring to lines 11, 12, 13 on page 
28?. 
0 Let's say lines 5 to 19. 
You are talking about Mr. Bregman's testimony? 
Q Mr. Bregman's testimony, yes. | 
A Mr. Bregman's testimony on this point as I see 
it eeadalt think “We all bwe the right to quit and 
exercise the Greene akties 
0 That is what he told Myers and Roncarelli, 
isn't that right? 
A As far as Tt am aware that is still true. It 


always was true as far as that statement goes. 
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0 Whatever Mr. Brepman said, and we will 
let the court determine what it means, he then says 
at the bottom of page 28 when asked whether he based 
his opinion expressed to Messrs. Myers and Roncarelli 


on any advice that you received from anyone. 


"Answer: Yes, I had asked Don Randall about 


it." 

"Question: When?" 

"Answer: It would have to be after July 
lst of '73. So it was probably in the month of 
July 1973." 

"Question: What did you ask him?" 

"Answer: I asked him if I could exercise 
my Greene options after resignation or just 
prior to resignation because I was planning to 
resign.” 

"Question: What did he say?" 

“Answer: Ile:.said as far as he could tell 
the Greene options were outside the bounds of 
any agreement that I had." 

A You did not read his whole answer. Let's read 
the rest of his answer. 
Q All right. We will read the rest of it. 


id 
I did not ask Mr. Roncarelli or Myers because they 


-272a- 


Randall 
were not paying him." Are you satisfied with that? 
Nid you so advise him? 

I have already testified -- 

Q I am giving you a final chance. I under- 
stood you wanted to correct that. 
A I have already testified in my previous testimony 
that on or about October -- early October, somewhere 
between the third and the eighth or thereabouts, that 
I advised Mr. Bregman in the presence of Mr. Myers 
that he in my judgment at least had an arguable right 
to exercise the Greene options and then to put the 


shares back to the company at their current book value. 


I think that is an accurate summary of my testimony 


on that. 
Q Even prior -- 

MR. WEIL: I don't think that is the question 
that Mr. Bisco was asking you. He was asking you 
about Mr. Bregman's testimony that you gave him 
certain advice in connection with what his rights 
would be with respect to the Greene options in 
July of that year, if he resigned. 

MR. BISCO: That is right. 

Q Did Mr. Bregman ask you what the conse- 


quence would be if he resigned? 
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Yes, 

0 What did you tell him? 
A With regard to the Greene options, T gave ae 
advice at that time. 

fa) I know. What was the advice? 
A It seems to me that since it was been raised 
this would he the appropriate time -- 

MR. WETL: We have agreed there is no 

privilege on that. , 
A There is ee evidence, if you will, 
which I think is the most appropriate way to get this 
on the record. 

9 Would you mind giving your advice of 
whether he could exércise -- 
A 4 gave him the same advice that I subsequently -- 
no. Tf am sorry. I did not give him the same advice. 
I am sorry. 

Q What did you advise him? 
A I advised him that -- and here again I would have 
to refresh my recollection -- 

Q From what? 
A Because there is a written memorandum in existence 
as to advice T gave him on this question. 


9) Where is it? 
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I keep voluntecring it to you. 
MR. WEIL: Off the record. 
(Discussion off the record) 
MR .WEIL: What happened, Mr. Bisco, is 


that Mr. Bregman gave a list of handwritten 


questions to Mr. Randall asking where he would 


stand with respect to various matters if he 
resigned. One of the questions involved the 
stock including the Greene option and then Mr. 
Randall supplied a handwritten memorandum answering 
each of those questions. We agree that insofar as 
the Green option.subject matter is concerned, there 
is no longer any privilege but there were other 
matters involved in this list of questions and 
list of answers giving advice as to which the 
privilege has not been waived and we will supply 
you that portion of Mr. Bregman's written ques- 
tions and have Mr. Randall's written answers that 
deals with the Greene options. 
MR. BISCO: jee tell me this, piease. 
Why is the other matter privileged? [I don't 
want to know what it is but why is it privileged? 
MR. WEIL: It deals with different subject 


matter which Mr. Bregman did not testify to and 
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were not discussed in front of ?ir, Méyers. We 
can tell the subject matter without waiving 
the privilege. 

MR. BISCO: Tell me the subject matter. 
A Stock other than the Greene option, profit 
sharing, maybe is malreimbursement -- 
MR. WEIL: Several of the things that 
were in his letter to you, as a matter of fact. 
A The club membership may have been one of those 
things because of course there was a club membership 
that he had in the company's name. There was the car. 
n What was the date of these questions and 
answers? 
A: These questions were in the handwritten memo 
which may or may not have been dated. It was handed 
to me on or ahout July 16th, 17th, 18th, shortly 
after my employment terminated and whereupon, Mr. Breg- 
man said if you are agreeahle, you know, I would like 
some -- your advice on some of these questions hecause 
1 think -- and I am quoting “fr. Rregman more or less -- 
"I think my days at NCK miy be numbered or at least I am 


seriously considering the possibility of getting out, and, 


therefore. if I decide to do that, I will want to do it 


in the most intelligent manner." So, therefore, 
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these questions were -- wen ds to questions ber 
of timing than anything else or as much to that -- 

Q Did you answer the questions in writing? 

I did. 

Q Did yardate your own memo? 
A I may or may not have. In any event, it would 
have been dated. 

Q You say now it was in July? 
A I know it was in July. I can reconstruct the 
circumstances quite clearly. 


P 
October that he consulted you. 


Q You say now, because you said it was not uniil 
71%, 


MR. WEIL: In your earlier testimony. 
A In the first time around, yes. I had cop tle 


forgotten and it was not until Mr. Weil called to my 


attention that there was already in the papers that 
Mr. Weil had received from Mr. Bregman copies of 
these documents. Whereupon, I said sure, I remember 
that. 

Q Mr. Weil received the questions and answers 
from Mr. Bregman? 
A Yes. 

Q When Mr. Weil telephoned you on October 


16th, what did he sav to vou to introduce himself or 
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whatever? 
A I don't think it was necesscry for him to intro- 
duce himself. First of. all, Gil and I had met at 
least once, possibly more, on a handshake basis amist Qui 
the legal bestsni aoe 
Q Nid you know at that time that he was 
in the Bregman case? 
A I believe to the best of my ability to reconstruct 
it that I had gotten a call from Walter and discussed 
with Walter Bregman the desirability of Walter's 
retaining other counsel subsequent to his being terminated 


because it looked to him, Mr. Rregman, as though there 


would be some EL OES Phat would become necessary 


on his behalf/if nothing $3}, sannverd for me to ik * as, 


personally. That is as much | a reason as anything. 
So, therefore, to the best of my recollection, probably 
within 24 or 48 hours prior to Mr. Weil's call, I 
either had a telephone discussion with Mr. Bregman, or 
talked to him possibly fece-to-facy in which he said 
I have talked to Gil Weil whom you know and he has 
agreed to represent me in connection with these matters 
as necessary. 

Q You said you went to see Mr. woil with 


Mr. Bregman. 
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That was later. That was after October -- 

Q Was that later? Your first contact in 
this case with Mr. Weil was his telephone call of 
October 16th? 

A My first communication. 

0) How much later did you visit his office? 
A I would say it was within a week. It may have 
been a week. It might have been three weeks but it 
was within that time frame. 

Q You said at one time there were three or 
four visits prior to your testimony here and then you 
said you do not think there were more than three visits. 
In what months were they? We have first October 1973. 
What else? 

A They would have been. October, maybe a couple of 
visits in -- one or more, one or two, in November, 
maybe early December. My best recollection is that 
those meetings, whether they were three, four, were 
during a period between say late October, possibly 
early November and the end of the year, Necember 31, 
1975. 

q Then you have had a number of visits with 
him in connection with your testimony on the deposition? 


A Right, beginning sometime around September. 


-279a- 


Randaii 
Q Several visits? 
A I would say certainly that ,I have been testifying. 


This is my third day. So on each of those occasions 


I have sone to Mr. Weil's office if only just to get 


a free cab ride. 

Q When Mr. Weil telephoned you on October 
16th, he discussed your having formerly having been 
house counsel for NCK? 

A Right. 

Q I think you said that you told him that 
you had some concern about that but that you had satis- 
fied yourself that you could represent Mr. Bregman 
personally against the company. Do I correctly des- 
cribe your testimony? 

A Not quite. First of all, I said I had concerned 
myself with it which is perhaps a little different from 
saying that I was concerned about it. 

Q You had no concern about it? 

A No. TI said I had concerned myself. I thought 
about it. If thought is a better word, let's use 

‘ that. I had thought about the subject. It was aot 

that I was oblivious to the possibility of this being -- 
of the question being raised. So, therefore, I 


had thought about it. As 1 previously testified 
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that I satisfied myself and so advised Mr. Weil that 
I did not think that there was a problem. 
Q Refore you testified that Mr. Bregman 
being a very shrewd gentleman waited until your em- 
ployment was over and then he consulted you and you had 


no qualms, I am quoting you, qualms, about representing 


him against the company, is that correct? 


A Right. 

Q No you want to change that testimony? 

No. 

Q How did you satisfy yourself that your 
qualms were justified, that you were justified in re- 
presenting him? How did you satisfy yourself? 

A I think you are asking me now for some kind of 
legal conclusion. 

Q Yes, ft an, 

A IT don't think that that is a proper subject 
matter at this point. It is argumentative. 

a) You are not the counsel in this case, 

I don't think and you should not be raising objections. 
You do not hear other counsel doing it. Can you answer 
that question that I have asked you? 

A I certainly can answer it. ‘ly question is whether 


I am going to answer it. 
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Q Then we are going to ask for a ruling. 
A The answer I will give you is I considered first 
of all the matters in question and these matters 
were fairly easy to identify because these were the 
nabeees enumerated on the list that Mr. Bregman had 
given me and then I considered the relationship of 
myself, my previous relationship to the company, 
Mr. Bregman's previous ,and continuing at that time, 
relationship to the company) in particular with regard 
to his knowledge of the transactions involved and 
to the fact that he was a director of,the company 


and consequently privy to the vrrtuat information that 


I was privy to, biciilel gas a great deal more in ~ 


areas, of course. On the basis of an evaluation of 


Wn 


those circumstances, I concluded that there was no 
problem. Therefore, I had no qualms. If that is the 
answer you are looking for -- 

Q In the August 3lst, 1972 transaction to 
close with the Kaplan purchase, you went to Mr. Hart's 
office, didn't you? 

A Mr. Hart? 
Q HNart is the counsel for David Kaplan? 
Yes. 


Q In addition to the papers that we showed 
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you and discussed this morning you raised the questica, 
did you not, about whether a higher New York State 
stamp tax was payable than the $500 which David Kaplan 
paid? 

A Let me say that the question came up but it 

did not come up quite in that way. What happened to 

the best of my recollection which I think is fairly 
Asthet : 

accurate on this point f# Mr. Hart, when it came time Qu 

to settle up for the New York State New York transfer 

tax that would be payable with respect to the trans- 

fer of the Kaplan shares out of Mr. Kaplan's name 

and into the hands of -- into the hands of the pur- 

shaserh: advised me that he -- on the basis of his 

own research or somebody else's at any rate -- he had 

concluded that this transaction came within a limitation 

which then and perhaps now still exists in the 

applicable New York stock transfer tax law which limit 

the tax payable on an individual transaction to a 

total of $500. At the price of $5.47 a share ,and 

this in turn I believe brought the shares into a 


bracket of two and a half cents a share of tax or 


ma Sl 
something like shat, Ahere were a hundred and fifty 


odd thousand shares involved and so, therefore, two 


and a half cents by my calculations -- maybe it was 


283a- 


Randall 

more than -- in any event, the applicable tax if 
it were calculated simply hy multiplying the per share 
tax by the number of shares would have considerably 
exceeded $500. 

Q You suggested indemnity? 
A Mr. Hart took the position that this provision 
was applicable. 

0 T am trying to shorten this, if you do 


not mind. 


A I said, okay, I don't see that that is free 


from doubt. I think that the company ought to have 
some protection in this matter. 

) Q -Mr, Hart agreed that Mr. Kaplan would give 
you indemnity? 
A. Right. 


Q You prepared the indemnity agreement? 


Q You sent it to ‘fir. Ilart to get it signed 
by ‘ir. Kaplan? 
A Right. 
MR. BISCO: I offer for identification the 
letter, copy of a letter, of -- well have you 
identified it. 


9) That is the letter and the indemnity 


Randall 
agreement, isn't it? 
MR. WEIL: Your question, is it applicable 
to both sheets? 
MR. BISCO: Yes, the letter and the in- 
demnity agreement. | 
(Letter and indemnity agreement 
marked Defendant's Exhibit No. 
12 for identification, this date.) 


Q After some follow-up later in the year, 


you did receive the indemnity that you had prepared 


for Mr. Kaplan's signature, did you not? 


A My best recollection is that it wasn't actually 
received, 

Q The follow-up was by you with Mr. Hart 
and Mr. Kaplan? 
A Whether it was -- I know I followed up with Mr. 
Hart and I think it is entirely possible that I may 
have at some point followed up directly with Mr. 
Kaplan. 

Q Referring to Exhibit 30A for identification 
and item 8 on that, is this agreement, which I now 
show you and which is marked in the right in Mr. Win- 
kler's handwriting, 8 redrawn, is this number 8 referred 
to in that letter? 

MR. HAFNER: Off the record. 
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Q Then you thought that you had an advantage 
through the options, and that the others had the 
same advantage? 
A Yes, and in fact I said this to them some five 
or six months later. 

Q You did? 

Yes. 

Q To whom? 

Myers, Roncarelli. 


Q You told them you had the right? 


A I said, "I think we all have the right to quit 


and exercise the Greene options." 
Q -. And you paid no attention to the fact 
that the standard stockholder agreements provide 
for a holding of thirty-six months? 
A Not in my conversations with them. 
Q Did they agree with you? 
They seemed very pleased. 
Q Did you base that on any advice that 
you had received from anyone? 
A Yes, I had asked Don Randall about it. 
i) When? 
A It would have to be after July 1 of 1973, 80 


4t was probably in the month of July 1973. 
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options 


because 


A 


options 


I had. 


because 


was Don 


A 


A 


with me? 


Bregman 
Q What did you ask him? 


I asked him if I could exercise my Greene 


after resignation, or just prior to resignation, 


I was planning to resign. 
Q What did he say? 
He said as far as he could tell, the Greene 


were outside the bounds of any agreement that 


I didn’t ask him as to Roncarelli or Myers, 
they were not paying him. 


Q:.-: ' Were you? 


Q You were paying him fees at this time? 
After he was severed from NCK. 

Q Let's find out about Don Randall. Who 
Randall. 


He was the internal counsel, I guess, at 


Q He was a lawyer? 
Yes, he is a lawyer. 
Q He was employed at that time by NCK? 


No, he was not. You mean when he was working 


Q 


Bregman 
No, he was not. 


Q He is the man that prepared that June 17, 


' 1970 contract, didn't he? 


A Yee, everyone's else's contract in the company. 


Q He was house counsel, I think you might 


That is right. 

Q When did he retire or when was his 
employment terminated, might be more accurate? 
A gaiy 1, 1973: 


Q Had you used him as counsel before then? 


But you had consulted with him, had you 


As president of the company I consulted with 


Q You did not consult with him before that. 
time about your problems? 
A No, never. 

Q When he left the company in July '73, 
you used him as your personal counsel? 
A In a couple of matters. 

Q And you paid him for that? 


I have not paid him yet because he has not 
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Q But you intend to pay him? 

A If he bills me, I will. If he does not, 
I won't. 

Q So Mr. Randall advised you after he 
left the company on July 1, 1973, that you had a right 
to, as far as he could see, to acquire the Greene 
stock on option and tender it to the company for 
an immediate quick profit, is that right? 
ae For an immediate profit. 


Q When was your employment terminated? 


October 2, 1973. 


Q You got a letter from Norman, didn't you? 
i did. 
Q October 2, 1973 -- 48 this a copy of 
the letter we are referring to? 
A Yes. 
MR. BISCO: ‘ will offer this as 
Plaintiffs’ Exhibit 4 for identification. 
(Document referred to above marked as 
Plaintiffs' Exhibit 4 for identification.) 
Q To come back to August '72 when the 
option was spoken of, you had a talk with Norman about 


that. Was that in person or over the telephone? 
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Plaintiffs' Exhibit 11 for identification.) 

q. After the Kaplan deal was consummated, 
let's say September 1972, did you have any communication 
with David Kaplan? 

A Between then and now? 


Q Yes. 


Q Anything about this? 

Not to my knowledge. 

Q Do you know whether Randall did? 
A I have no knowledre of what Randall did or 
didn't do. | 

Q If at the time you were given the 
Greene option, Mr. Norman or anyone else had said 
to you, “You cannot sell this stock to the company 
at a profit unless you hold it for thirty-six months," 
would you have accepted the option? 


A You are asking for a conjecture. Sure. I never 


turn anything down. I keep my options open. 


Q Why Gidn't you buy the etock 4f you felt 
you could sell it immediately to the company at a 
profit? 
A The Kaplan stock? 


Q Yes. 


Sop a eR ener 8 RANE ant 


orepman 
af the firet », i didn't have the meney, 
< was loaned up to 4 very hign level at 
that point; and the second place, I hac very, very 
serious reservations about th ompany's future at 
that time and =I had very little faith in Mr. Norman. 
Q Your doubts abcut the company were so 


serious that you wouldn't even take 3tock at approximately 


half the value you could get for it? 


A That is correct. At that point we had not 


consummated the loan with the Chase Manhattan Bank. 
a You had the loan on the Chemical dank, 

didn't you? 
A Which had been called, loan from Mr. Kleindienst 
to Mr. Norman. 

MR. BISCO: ofr 

(Discussion off the record.) 

You say you used Randall as your lawyer 


When did you employ lr. Weil's 


I would say this ts a matter of record, 
would say it was about the second week in Oetod 
rst week in October. 
MR. WEIL: May we go off the record for 


a moment? 


Bregman 
MR. BISCO: Yes. 
(Discussion off the record.) 
THE WITNESS: Shortly after the Cctober 28 
and prior to your response. 
Q Donald Randall was your neighbor in 
Connecticut, wasn't he? 
A Yes. 
Q And you used to drive with him when 
_conditions permitted every day? 
A With Tom Myers. 
Q And I suppose Mr. Randall was informing 
you from time to time of things going on? 
A We talked business. I don't think he 
violated any confidences any more than we did. He 
was an employee of mine. 
Q For the company? 
A He was an employee of mine, for NCK, Inc., 


as was Myers. Later he went into Org. 


Q You mean "mine" as distinguished from 


the “company"? 

A No, his direct reporting relationship was to me. 
Q On August 25, 1972, Mr. Winkler wrote 

a letter to Mr. Randall, of which I show you a copy. 


Did Mr. Randall show you that, or the documents 
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enclosed therein? 
A have never seen this before. 

Read it please. 

Did he show you the papers that were 
being filed with “igs Flanagan on the Marnlan-Greene 
deal? 

A 40. 

Q Did he show you the proposed No. 8 in 
_this letter, proposed amendment to the standard 
stockholders' agreement relating to the ourchase 
by executives of Kaplan stock, either directly or 
through the exercise of Greene options? 
A No. 

Q You knew nothing about that? 

Not a thing. 

Q You just thought you had 2 secret 
advantage? 


A I didn't think it was secret. I thought the 


other people had the same deal I had. 


Q Did you believe Norman belteved it? 

I didn't think Norman believed is. 

a) The reason that you thought the other 
people believed it was that Randall told you? 


4 Yes, he told me in July 'T3, yes. 
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is admiticd thus 


